
AGRICULTURE
DECISIONS

Volume 55

July - December 1996
Part Three (PACA)
Pages 1167- 1455

THIS IS A COMPILATION OF DECISIONS ISSUED BY THE

SECRETARY OF AGRICULTURE AND THE COURTS

PERTAINING TO STATUTES ADMINISTERED BY THE

UNITED STATES DEPARTMENT OF AGRICULTURE



AGRICULTURE DECISIONS

AGRICULTUREDECISIONS is an official publication by the Secretary of
Agriculture consisting of decisions and orders issued in formal adjudicatory
administrative proceedings conducted for the Department under various statutes
and regulations pursuant to the Administrative Procedure Act. Selected court
decisions concerning the Department's regulatory programs are also included.
The Department is required to publish its rules and regulations in the Federal
Register and, therefore, they are not included in AGRICULTUREDECISIONS.

Beginning in 1989, AGRICULTUREDECISIONSis comprised of three Parts, each
of which is published every six months. Part One is organized alphabetically by
statute and contains all decisions and orders other than those pertaining to the
Packers and Stockyards Act and the Perishable Agricultural Commodities Act,
which are contained in Parts Two and Three, respectively.

The published decisions and orders may be cited by giving the volume number,
page number and year, e.g., 1 Agric. Dec. 472 (1942). It is unnecessary to cite
a decision's docket or decision numbers, e.g., D-578; S. 1150, and the use of
such references generally indicates that the decision has not been published in
AGRICULTUREDECISIONS.

Consent Decisions entered subsequent to December 31, 1986, are no longer

published. However, a list of the decisions is included. The decisions are on file
and may be inspected upon request made to the Hearing Clerk, Office of
Administrative Law Judges.

Direct all inquiries regarding this publication to: Editors, Agriculture
Decisions, Hearing Clerk Unit, Office of Administrative Law Judges, U.S.
Department of Agriculture, Room 1081 South Building, Washington, D.C.
20250-9200, Telephone: (202) 720-4443.



LIST OF DECISIONS REPORTED

JULY - DECEMBER 1996

PERISHABLE AGRICULTURAL COMMODITIES ACT

COURT DECISIONS

THE PRODUCE PLACE V. UNITED STATES DEPARTMENT OF

AGRICULTURE. No. 95-1154 ............................. 1167

POTATO SALES COMPANY, INC. V. DEPARTMENT OF

AGRICULTURE. No. 95-70845 ............................ 1174

DEPARTMENTAL DECISIONS

GARY B. HOPKINS AND LAWRENCE F. KRZEWINSKI, D/B/A EAT

MORE CITRUS CO., AND GARY B. HOPKINS, ANTHONY L. NGUYEN
AND MARK TATGENHORST, D/B/A EAT MORE CITRUS CO.

PACA Docket No. D-95-0525. Decision and Order ............. 1183

QUALITY TAMATOE, INC., TOMATO, INCORPORATED AND CARL
FIORENTINO. PACA Docket No. D-96-0520.
Decision and Order .................................... 1189

ANDERSHOCK FRUITLAND, INC., AND JAMES A. ANDERSHOCK,
D/B/A AAA RECOVERY. PACA Docket No. D-95-053 I.

Decision and Order .................................... 1204

ANDERSHOCK FRUITLAND, INC., AND JAMES A. ANDERSHOCK,

D/B/A AAA RECOVERY. PACA Docket No. D-95-0531.

Order Denying Petition for Reconsideration .................. 1234

HAVANA POTATOES OF NEW YORK CORP., AND HAVPO, INC.

PACA Docket No. D-94-0560. Decision and Order ............. 1234



REPARATION DECISIONS

PRODUCE SERVICES & PROCUREMENT, INC. V. MARK J.

VESTAL, D/B/A WESTERN PACIFIC PRODUCE.
PACA Docket No. R-94-0052. Decision and Order ............. 1284

FIRMAN PINKERTON CO., INC. V. BOBINELL J. CASEY D/B/A

INTERNATIONAL PRODUCE EXCHANGE, INC. V. FIRMAN PINKERTON

CO., INC. PACA Docket No. R-94-0134.

PACA Docket No. R-94-0169. Decision and Order ............. 1287

GREEN ACRES TURF FARMS, INC. V. KELLY DISTRIBUTING, INC.,

AND SALES KING INTERNATIONAL, INC.
PACA Docket No. R-93-0313. Decision and Order ............. 1298

GOLDEN GEM GROWERS, INC. V. ORYAL TRADING COMPANY.
PACA Docket No. R-96-0099. Decision and Order ............. 1307

BIG SKY V. S & H, INC. PACA Docket No. R-94-0225.
Decision and Order .................................... 1312

MARTORI BROS. DISTRIBUTORS V. HOUSTON FRUITLAND,
INC. PACA Docket No. R-94-0295. Decision and Order ......... 1331

SHARYLAND L.P. D/B/A PLANTATION PRODUCE V. C.H. ROBINSON

COMPANY. PACA Docket No. R-94-0235.

Decision and Order .................................... 1341

PHOENIX VEGETABLE DISTRIBUTORS V. RANDY WILSON, CO.
PACA Docket No. R-95-0167. Decision and Order ............. 1345

C.J. PRETTYMAN, JR., INC. V. AMERICAN GROWERS, INC.
PACA Docket No. R-94-0164. Decision and Order ............. 1352

CONTINENTAL GROWERS V. FISHER PROCUREMENT, INC., AND

ALBERT FISHER SALESfNOGALES, INC.
PACA Docket No. R-94-0195. Decision and Order ............. 1382

JOHN F. AREKLET V. STOKELY USA, INC.
PACA Docket No. R-95-0177. Decision and Order ............. 1387

iii



MISCELLANEOUS ORDERS

EAST COASTPRODUCE,INC. PACA Docket No. D-96-0516.

Order Dismissing Notice to Show Cause and Complaint .......... 1393

QUALITYFIRSTMARKETING,INC. PACA Docket No.
D-95-0519. Dismissal .................................. 1393

MARKTATGENHORST.PACA APP Docket No. 96-0004.

Ocder Dismissing ..................................... 1393

J. MIRANDOPRODUCECORPORATION.PACA Docket No.
D-96-0529. Order of Dismissal ............................ 1394

JOHN J. CONFORTI,D/B/A C & C PRODUCE.

PACA Docket No. D-94-0524. Order Lifting Stay .............. 1394

SCAMCORP,INC., D/aM GOODNESSGREENESS.
PACA Docket No. D-95-0502.

Ruling on Respondent's Motion to Reconsider Ruling.
Denying Motion to Dismiss Appeal ........................ 1395

DEFAULT DECISIONS

MICHAELA. GABOLDID/B/ANEVADA FRESH.
PACA Docket No. D-96-0509. Decision and Order ............. 1410

NATIONWIDEPRODUCECO., D/B/ANATURALCHOICE.
PACA Docket No. D-96-0511. Decision and Order ............. 1412

SHARPFARMS, INC. PACA Docket No. D-96-0513.
Decision and Order .................................... 1414

FIELD MARKET PRODUCE,INC., D/B/A THE PRODUCEPLACE.
PACA Docket No. D-95-0516. Decision and Order ............. 1416

FIELD MARKET PRODUCE,INC., D/B/A THE PRODUCEPLACE.
PACA Docket No. D-95-0516. Order Denying Late Appeal ........ 1418

iv



CALLIS PRODUCE,INC. PACA Docket No. D-96-0522.
Decision and Order .................................... 1436

BILLY NEWSOMPRODUCECO., INC.
PACA Docket No. D-96-0508. Decision and Order ............. 1438

SUPERIORPOTATOCHIP CO. PACA Docket No. D-96-0501.
Decision and Order .................................... 1442

HEE FARM, INC. PACA Docket No. D-96-0526.
Decision and Order .................................... 1444

ALISON FRUITCO., INC. PACA Docket No. D-96-0514.
Decision and Order .................................... 1446

TA'v'ILLAFOODSERVlCE,INC. PACA Docket No. D-96-0523.
Decision and Order .................................... 1447

SUPREMEPRODUCE,INC. PACA Docket No. D-96-0515.
Decision and Order .................................... 1450

TR1-COUNTYPRODUCECO., INC. AND LEE D. EFFENSON.
PACA Docket No. D-96-0528. Decision and Order as to

Tri-County Produce Co., Inc .............................. 1452

CONSENTDECISIONS................................... 1455



THE PRODUCE PLACE v. USDA 1167

55 Agric. Dec. 1167

PERISHABLE AGRICULTURAL COMMODITIES ACT

COURT DECISIONS

THE PRODUCE PLACE v. UNITED STATES DEPARTMENT OF

AGRICULTURE.

No. 95-1154.

Decided July 23, 1996.

(Cite as: 91 F.3d 173)

Alteration of inspection certificates - Interstate commerce - Administrative sanctions versus
criminal sanctions - Fraudulent intent.

The United States Courtof Appeals for the District of Columbia Circuit found that Petitioner's
challenges to the Departmentof Agriculture'sorder lackedmerit and, therefore, denied its petition
for review. The Secretary suspended Petitionerfor 90 days for fraudulentlyaltering inspection
certificates. The Court rejected Petitioner's argument that the Secretary has the burden of "proving
that a particular shipment of produce was intended for interstate commerce in addition to showing
the the shipment is of a type of produce that commonly moves in interstate commerce and was
shipped for sale to or by a produce dealer that does a substantial portion of its business in interstate
commerce." The Court held that a criminal conviction is not required before administrative penalties
may be imposed. Finally, the Court found that fraudulent intent was proven where itwas shown that
Petitoiner "knowingly misrepresented the temperature recorded by the inspector and intended that
others would rely upon his misrepresentation."

Before: G1NSBURG, ROGERS and TATEL, Circuit Judges.

UNITED STATES COURT OF APPEALS,
DISTRICT OF COLUMBIA CIRCUIT

GINSBURG, Circuit Judge.

The Produce Place, a wholesale dealer in fruits and vegetables, petitions for

review of a Department of Agriculture order suspending for 90 days its license

to do business. Having determined that the Petitioner's challenges to the legal

and factual bases of this order lack merit, we deny the petition.

I. BACKGROUND

The Perishable Agricultural Commodities Act, codified as amended at 7

U.S.C. §§ 499a et seq., provides that no person may carry on the business of a
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commission merchant, dealer, or broker (as defined in the Act) without a license
issued by the United States Department of Agriculture. 7 U.S.C. § 499c. The
PACA also proscribes certain "unfair conduct," and specifically makes it
unlawful for a licensee

to make, for a fraudulent purpose, any false or misleading
statement in connection with any transaction involving any
perishable agricultural commodity which is received in
interstate or foreign commerce by such commission merchant,
or bought or sold, or contracted to be bought, sold, or
consigned, in such commerce by such dealer...

7 U.S.C. § 499b(4). Violation of this provision may result in a 90-day license
suspension. 7 U.S.C. §§ 499h(a).

The Produce Place is a wholesale produce dealer located in Los Angeles. A
substantial portion of its business involves the interstate purchase and sale of
fruits and vegetables. In October and November 1992 the Produce Place

purchased six loads of berries from two California growers through the growers'
sales agent, Sandy Jurach. These so-called "late-season berries" were weaker
than berries harvested earlier in the season and thus were not suitable for

shipment over a long distance.
Shortly atter each load arrived, a USDA-authorized inspector noted the

general condition of the fruit and measured and recorded its temperature on a
certificate issued to the Produce Place. Knowing the temperature helps a buyer
or seller determine whether produce has been handled properly since it left the
seller's hands, an important fact because the seller usually warrants that the
produce was in suitable condition when shipped. If the produce arrives in poor
condition despite proper handling--including maintenance of the proper
temperature--then the seller may be liable to the purchaser under the warranty.

After the berries arrived Ted Kaplan, an employee and one-third owner of

the Produce Place, reported to Sandy Jurach that there were problems with their
condition and asked for a price reduction. Jurach does not grant such price
reductions without a federal inspection certificate documenting the condition in
which the shipment was received. Kaplan altered the temperature recorded on
the six USDA inspection certificates and faxed her copies of them. He claims
that he did this because federal inspectors require that each shipment be removed
from coolers for inspection, resulting in a temperature increase and a recorded

temperature that does not accurately reflect the temperature at which the
shipment was transported and stored. The inspection certificates indicated that
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each shipment had sustained bruising and decay, and Jurach did reduce the prices
for the various shipments by as much as 75%, for a total reduction of $9,111.00.
She authorized the price reductions based not upon the (altered) temperatures
reported, but upon her knowledge the berries were weak and upon the
information on the certificates concerning the general condition of the shipments.

During an investigation inspired by an anonymous tip regarding irregularities
in the records maintained by the Produce Place, a USDA investigator discovered
the altered inspection certificates. The Fruit and Vegetable Division of the
Agricultural Marketing Service (USDA) charged the Produce Place with "willful,
flagrant and repeated violations" of 7 U.S.C. § 499b(4). After a two-day
hearing, an Administrative Law Judge found that the Produce Place had
committed the alleged PACA infractions, and the departmental Judicial Officer
eventually imposed a 90-day license suspension.

||. ANALYSIS

The Produce Place raises three issues in its petition for review: (1) whether
the transactions at issue occurred within "interstate commerce" as that term is

used in the PACA, and thus whether the Secretary of Agriculture had jurisdiction
over this case; (2) whether 7 U.S.C. § 499h(a)(2) provides the sole authority for
administrative sanctions in this case, and thus whether the Secretary was
empowered to act against the Produce Place even though it had not been
convicted of the misdemeanor set out at 7 U.S.C. § 499n(b); and (3) whether
substantial evidence in the record supports the ALJ's finding that Kaplan altered
the inspection certificates with fraudulent intent. We find no merit to the
Petitioner's argument on any of these issues.

A. "Interstate Commerce"

The Produce Place argues first that the six transactions at the source of this
case did not occur in "interstate commerce" as that phrase is used in the Act.

(The Petitioner does not argue that the transactions are beyond the constitutional
reach of the Congress under the Commerce Clause of the United States
Constitution, Art. I §7.) The PACA provides both its own definition of
"interstate commerce," 7 U.S.C. § 499a(3), and in § 499a(8) a guide to its

interpretation:

A transaction in respect of any perishable agricultural
commodity shall be considered in interstate or foreign
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commerce if such commodity is part of that current of
commerce usual in the trade in that commodity whereby such

commodity and/or the products of such commodity are sent
from one State with the expectation that they will end their
transit, after purchase, in another ....

The Produce Place argues that the raspberries and strawberries at issue here
were deliberately reserved for intrastate commerce because their weak condition
made them unsuitable for interstate shipping and that, therefore, they never
entered "the current of [interstate] commerce." According to the ALJ, however,

the six shipments of strawberries and raspberries with which we are concerned
did enter the current of interstate commerce because (1) strawberries and

raspberries regularly move in interstate commerce, (2) the Produce Place
regularly engages in interstate purchases and sales of produce, and (3) the
Produce Place sold some of these strawberries and raspberries to a national hotel
chain. In these circumstances, the ALJ explained, the exclusion of the six

shipments from the Secretary's jurisdiction would "greatly burden the
administration of the Act."

We must reject the Petitioner's notion that the Congress intended to impose

upon the Secretary the burden of proving that a particular shipment of produce
was intended for interstate commerce in addition to showing that the shipment

is of a type of produce that commonly moves in interstate commerce and was
shipped for resale to or by a produce dealer that does a substantial portion of its
business in interstate commerce. The Produce Place does not dispute that this

would significantly burden the administration of the Act and concedes that the
Secretary's understanding of "current of commerce" is due deference under
Chevron, U.S.A., Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837,
104 S. Ct. 2778, 81 L.Ed. 2d 694 (1984). Indeed, we have repeatedly held that

an agency "can legitimately take into account its administrative burdens when
defining an ambiguous term," National Fuel Gas Supply Corp. v. FERC, 900
F.2d 340, 345 (D.C. Cir. 1990) (citing cases), and the term "current of
commerce" is nothing if not ambiguous.

As a textual matter, the Secretary has offered a reasonable interpretation. In

the spirit of the riverine metaphor used by the Congress, we read the Secretary
implicitly to suggest that the current of interstate commerce should be thought
of as akin to a great river that may be used for both interstate and intrastate

shipping; imagine a little raft put into the Mississippi River at Hannibal, Mo.,
among the big barges bound for Memphis, New Orleans and ports beyond, with
St. Louis as the rafter's modest destination. On this view, a shipment of
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strawberries can enter the current of interstate commerce even if the berries are

reserved exclusively for sale and consumption within the state where they were
grown. Or consider the perhaps more contemporary case of a truck that
regularly uses an interstate highway to carry shipments of a commodity, one of
which shipments is to an intrastate destination.

Contrary to the Petitioner's argument, nothing in Stafford v. Wallace, 258
U.S. 495, 42 S. Ct. 397, 66 L.Ed. 735 (1922), precludes the Secretary's
interpretation. That case involved the constitutionality of the "current of
commerce" provision in the Packers and Stockyards Act of 192 l, 7 U.S.C. § 183.
Relying upon Swift & Co. v. United States, 196 U.S. 375, 25 S. Ct. 276, 49
L.Ed. 518 (1905), an antitrust decision from which the Congress had in fact
lifted the "current of commerce" metaphor, the Supreme Court held that even a
transaction occurring wholly within an individual stockyard is in the current of
interstate commerce: "The stockyards are but a throat through which the current
flows, and the transactions which occur therein are only incident to this current
from the West to the East and from one state to another." 258 U.S. at 516, 42

S.Ct. at 402. The Court did not, however, address the status of a particular
stockyard transaction that facilitates only intrastate sales, the case that would be
analogous to this one.

Nor can the Petitioner cite any prior disciplinary case in which the Secretary
has adopted an interpretation of 7 U.S.C. § 499a(8) that is inconsistent with the
interpretation he advances in this case. The Petitioner does cite CB. Foods, Inc.,
43 Agric. Dec. 489 (1981), but it is not on point because the perishable
commodities at issue there had traveled interstate before the intrastate sale that

gave rise to that case.
We do not understand the Secretary to take the position that the Produce

Place could not possibly have demonstrated--perhaps based upon the maintenance
of rigid separation between its interstate and intrastate business--that some
shipments of strawberries pass through its hands without entering the current of
interstate commerce. His main concern appears to be whether the separation
between the current of interstate commerce and a separate and distinct stream of
intrastate commerce is sufficiently clear that recognizing the distinction would
not unduly burden the administration of the Act. As noted, in this case the
Produce Place has not even disputed the Secretary's conclusion that he would
face a formidable administrative burden if the Petitioner were to prevail here.

B. Administrative vs. Criminal Sanctions

In addition to authorizing the Secretary to suspend the license of a dealer
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who "make[s], for a fraudulent purpose, any false or misleading statement in
connection with any transaction," 7 U.S.C. § 499h(a)(1) and 499b(4), the PACA
authorizes the Secretary to suspend the license of a dealer convicted of a
misdemeanor under 7 U.S.C. § 499n(b) ("Whoever shall falsely make, issue,

alter, forge, or counterfeit.., any certificate of inspection ... shall be guilty of
a misdemeanor"). 7 U.S.C. § 499h(a)(2). The Produce Place has not been
convicted under § 499n(b), and the Secretary accordingly proceeded against the
company under §§ 499h(a)(1) and 499b(4).

The Produce Place argues that because § 499n(b) sanctions the specific
offense of "forg[ing] . . . a certificate of inspection," by the principle that
expressio unius est exclusio alterius, forgery cannot be thought also to come
within the more general condemnation of "false [ ] statements" in § 499b(4).
The Produce Place argues also that because § 499b(6) makes it unlawful to "alter

• . . any.., notice placed upon any container" the same principle precludes
reading "false [ ] statement" in § 499b(4) to encompass the purposeful
transmission of a fraudulently altered inspection certificate. The first line of

reasoning leads to the peculiar conclusion that the Secretary, who has general
authority to suspend a licensee for making a false statement must, in the case of

a particularly egregious type of false statement, to wit, a forged inspection
certificate, await a criminal conviction before he can suspend the miscreant. The
second line of reasoning leads to the equally peculiar conclusion that prior to its
enactment of the criminal sanction in § 499n(b), the Congress had provided the
Secretary with no authority to suspend a licensee who had fraudulently altered
an inspection certificate and used it to facilitate a transaction.

In any event, the PACA authorized the Secretary to sanction a dealer for

making a false statement long before the Congress added a criminal penalty for
forging an inspection certificate. That the Congress found the threat of

imprisonment necessary in order to deter that particular type of false statement
in no way suggests that the Congress had not already empowered the Secretary
to take administrative action against a forger under § 499b(4). Nor does

anything in the legislative history provided by the Produce Place suggest that by
adding a criminal provision the Congress intended to limit the Secretary's pre-
existing administrative authority. Section 499h(a)(2), which authorizes the
Secretary to suspend or revoke the license of any dealer convicted under the

criminal provision (§ 499n(b)) is therefore better understood as a means merely
of relieving the Secretary, when the inculpative facts have already been found
beyond a reasonable doubt in another forum, of the procedural burden entailed

in making a factual determination under § 499b(4), and not as creating the
exclusive means of suspending the license of a forger.
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Moreover, as the Secretary points out, the terms "remove, alter, or tamper
with" in § 499b(6) do not reach the full extent of Kaplan's conduct in this case;

he not only alteredthe inspection certificate, he submitted them to Jurach. While
one might conclude from the specific terms of § 499b(6) that the Secretary
cannot proceed under § 499b(4) against a licensee who has merely altered an

inspection certificate without somehow using it in connection with any
transaction--indeed, it is not clear that altering a certificate and then putting it in
a file counts as a "mak[ing a] statement"--we have no occasion to reach that issue
today. For now it is enough to conclude that neither of the Petitioner's expressio
unius arguments is at all persuasive.

C. Evidence of Fraudulent Intent

Finally, the Produce Place argues that the record does not contain substantial
evidence indicating that Ted Kaplan altered the inspection certificates "for a
fraudulent purpose." Kaplan admitted at the hearing, and the ALJ found, that
Kaplan altered the certificates in case one of the Petitioner's customers, Ralph's
Supermarkets, questioned whether the berries had been properly chilled. The
ALJ also found that Kaplan had altered the certificates in order to support his
request for a price adjustment from his supplier, Sandy Jurach.

The Produce Place does not dispute either finding but argues that they do not
establish a fraudulent purpose. According to the Petitioner, Kaplan was merely
trying to correct the information on the certificate in order to compensate for
"what he perceived to be a flaw in the inspection process"--namely, that it
required removing the berries from the cooler so far in advance of the actual
inspection that their temperature would rise between three and seven degrees--
rather than to mislead either Jurach or Ralph's as to the actual temperature at
which the berries had been transported or stored.

Even if all this is true, it is wholly beside the point, which is that Kaplan
knowingly misrepresentedthe temperature recorded by the inspector and intended
that others would rely upon his misrepresentation. Kaplan's honest belief that
the certificates did not reliably indicate the condition of the berries is not a
license for him to change them. Those with whom the Produce Place deals may
understand quite well the imperfections in the inspection process--Jurachtestified
that she did--and may adjust for those imperfections when considering the
temperature recorded on an inspection certificate; then the unaltered information,
even if uncertain, would be valuable within the trade. Indeed, that Kaplan

altered the certificates in order to facilitate transactions with Ralph's and Jurach
is ample evidence of his belief that the temperatures recorded on those
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certificates would matter to them. Whether they did in fact matter (and Jurach

testified that they did not matter to her in this case) is not relevant to the validity

of the ALJ's conclusion that Kaplan's purpose was fraudulent.

IlL CONCLUSION

For the foregoing reasons, the petition for review is denied.

POTATO SALES COMPANY, INC. v. DEPARTMENT OF
AGRICULTURE.

No. 95-70845.

Decided August 5, 1996.

(Cite as: 92 F.3d 800)

Misrepresenting the place of origin of apples - Willful and flagrant violations - License
revocation.

The United States Court of Appeals for the Ninth Circuit denied the petition for review of the
Secretary'sdecision revoking Petitioner's license for misrepresentingthe place of originon 7,554
cartons of New Zealand Apples. Petitioner did not dispute that it violated the PACA, therefore, the
Court's determination was limited to whether the violations wer flagrant, repeated and willful, and
whether license revocation was appropriate. The Court found that the Judicial Officer correctly
determined Petitioner's conduct to be flagrant based on the fact that it was intentional, knowing, and
deliberate. The Judicial Officer's finding that Petitioner's conduct was flagrant was not arbitrary,
capricious, or an abuse of discretion, or otherwise not in accordance with the law. It was therefore,
not necessary for the Court to decide whether Petitioner's conduct was also repeated. Petitioner's
conduct was willful, as it was done either intentionally or with careless disregard of the regulations.
License revocation is consistent with Department of Agriculture policy, and the Judicial Officer
considered the appropriate factors when determining the sanction.

Before BRUNETTI and RYMER, Circuit Judges, and Tanner', District Judge.

"HonorableJack E. Tanner, Senior United States District Judge, Western District of Washington,
sitting by designation.
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UNITED STATES COURT OF APPEALS
NINTH CIRCUIT

RYMER, Circuit Judge

Potato Sales Company, Inc. petitions for review of the decision of the
Secretary of the United States Department of Agriculture (USDA),I adopting the
decision of the administrative law judge that revoked Potato Sales's license under

the Perishable Agricultural Commodities Act (PACA), 7 U.S.C. §§ 499a et seq.
for misrepresenting the place of origin on 7,554 cartons of New Zealand apples.

We have jurisdiction, 28 U.S.C. § 2342 and deny the petition for review.

I.

Potato Sales holds a license under the PACA. Sometime in March or April

1992, Lynn Chou of TSL Trading, Inc., d/b/a SL International, approached Don
Beck, Potato Sales's vice president in charge of fruit sales and son-in-law of Jack
Berlin, its president and sole shareholder. Chou wanted to buy New Zealand

apples from Beck, but indicated that her customer, Ever Justice Corporation,
required them to be repacked so that the lids would not identify the products as
New Zealand apples. Beck told Chou that this practice was "not customary
trade" and was "not something that Potato Sales ordinarily would do."
Nevertheless, Beck agreed to the relidding to "satisfy somebody to do the
business and get the order." Potato Sales charged $33 per carton plus an
additional $5 per carton for the relidding. Beck ordered box lids from a supplier
in Washington. Chou and a representative from Ever Justice inspected a sample
pallet before paying for the apples.

At some point, SL International asked Potato Sales to peel the stickers from
the apples for the last 6 pallets loaded at the tail of each container, but Beck
didn't do this. In any event, four Potato Sales employees worked for nine days

each to relid the apple cartons ordered by SL International.
During April and May Potato Sales filled three orders and shipped a total of

nine trailers with 7,554 relidded cartons of New Zealand gala apples to SL
International, which in turn sold them to Ever Justice for shipment to Taiwan

_DonaldA. Campbell,the JudicialOfficer(JO) of theUSDA,enteredthedecisionand order.
The JO's order isdeemedto be thefinalorderof theSecretaryof the USDApursuantto 7 U.S.C.
§ 499j and7 C.F.R. § 1.142(c).
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under an invoice listing the commodity as "U.S. Fresh Apples." Taiwanese
officials inspected the second shipment and found that the apples were
misbranded. The third shipment was then diverted to a buyer in Hong Kong.

The USDA instituted proceedings against all three entities, alleging
"flagrant," repeated," and "wilful" violations of PACA, 7 U.S.C. § 499b(5), and
seeking revocation of each entity's PACA, license. 2 Ever Justice settled before
the administrative hearing, agreeing to a 90-day suspension of its PACA license
and a $50,000 penalty.

By the time of the hearing, Potato Sales was out of business. It had filed for
bankruptcy, had no employees, and both Beck and Berlin were employed
elsewhere.

The Chief ALJ, Victor W. Palmer, concluded that Potato Sales and SL
International violated PACA by misbranding the cartons; that the violations were

"flagrant," "repeated," and "wilful"; and that Potato Sales's PACA license should
be revoked. The ALJ's conclusions were adopted on appeal by the Judicial
Officer, Donald A. Campbell. Potato Sales timely filed this petition for review.

II.

The scope of our review of administrative decisions is narrow:
administrative agency decisions will be upheld unless "arbitrary, capricious, an
abuse of discretion, or otherwise not in accordance with the law .... " Farley

and Calfee, Inc. v. U.S. Dept. of Agriculture, 941 F.2d 964, 966 (9th Cir. 1991)
(citation and internal quotation omitted). We are to uphold an agency's findings
of fact if they are supported by substantial evidence. Hawaii Helicopter

Operators Ass'n v. FAA, 51 F.3d 212, 215 (9th Cir. 1995). An agency's
conclusions of law are subject to de novo review, with deference to the agency's
"reasonable construction" of the statute and regulations. Mester Mfg. Co. v. INS,
879 F.2d 561 (9th Cir. 1989).

We may not overturn the Secretary's choice of sanction unless it is
"unwarranted in law.., or without justification in fact." Farley, 941 F.2d at
966 (citation and internal quotation omitted). "The fashioning of an appropriate
remedy is for the Secretary of Agriculture and not for the court." Magic Valley

2Section499b(5)makesit unlawfulfor a licenseeto misrepresenttheStateorregionof origin
of anyperishableagriculturalcommodity.PACAinturnprovidesthat noentitymaycarry onthe
businessof a commissionmerchant,dealer,orbrokerinperishableagriculturalcommoditieswithout
a validandeffectivePACAlicense. 7 U.S.C.§ 499c(a).
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Potato Shippers, Inc. v. Secretary of Agriculture, 702 F.2d 840, 842 (9th Cir.

1983) (citation and internal quotation omitted). Thus, "[t]he court may decide
only whether, under the pertinent statute and relevant facts, the Secretary made

'an allowable judgment in (his) choice of the remedy.'" Id. (citation omitted).

III.

PACA, 7 U.S.C. 3§ 499a et seq., makes it unlawful for any licensee to
misrepresent the origin of a perishable agricultural commodity, 7 U.S.C. §

499b(5), and provides for license revocation for "flagrant" or "repeated"
violations, 7 U.S.C. § 499h(a). Where the violation is "willful," license
revocation proceedings may be initiated without a prior written warning and
opportunity to demonstrate or achieve compliance. 7 C.F.R. § 46.45(e)(5); see
also 5 U.S.C. § 558(c). Here, the parties do not dispute that Beck's conduct is
imputed to Potato Sales, 7 U.S.C. § 499p, and that Potato Sales violated PACA
by relidding 7,554 cartons of New Zealand apples. Nor do they dispute that
Potato Sales did not receive a written warning or an opportunity to cure prior'to
the institution of this disciplinary action. Accordingly, we need determine only
whether the Secretary properly concluded that Potato Sales's violations were

"flagrant" or "repeated" and "wilful" and, if so, whether the Secretary acted
within his authority by revoking Potato Sales's license.

IV.

Potato Sales argues that the Secretary erred in concluding that its violations
were "flagrant" because 7 C.F.R. § 46.45 defines its conduct as either a "serious"
or "very serious" violation; the Secretary improperly relied primarily on the
number of lots involved; and the Secretary erroneously distinguished other
misbranding cases. We disagree.

Examples given in PACA regulations suggest that a "flagrant" violation
involves knowing conduct, whereas a "serious" or a "very serious" violation

typically involves only accidental or negligent conduct. Compare 7 C.F.R. 33
46.45(a)(3)(i)-(iii) (flagrant violations), with 7 C.F.R. § 46.45(a)(2)(ii) (very
serious violations), and 7 C.F.R. 33 46.45(a)(l)(i)-(iv) (serious violations). Other
indicia of "flagrant" rather than "serious" or "very serious" violations are a large
number of transactions, committed over a period of time. See, e.g., In re Stemlit
Growers, Inc., 49 Agric. Dec. 520 1990 WL 230367 (1990) ("flagrant" violations

where grower sold and shipped containers of cherries labeled grade "Washington
No. 1" after official inspected and informed grower that cherries failed to make
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that grade); In re Magic Valley Potato Shippers, Inc., 40 Agric. Dec. 1557
(1981) ("flagrant" violation where shipper shipped nine lots of potatoes labeled
grade "U.S. No. 1" after official inspected and informed shipper that potatoes
failed to make that grade), aff'd, 702 F.2d 840 (gth Cir. 1983); In re Maine
Potato Growers, 34 Agric. Dec. 773 (1975) ("flagrant" violation where, over the
course of four years, grower sold and shipped fourteen lots of potatoes labeled
"U.S. No. 1, 50 lbs Net" after officials repeatedly inspected and notified grower
after each violation that shipments did not make grade), aft'd, 540 F.2d 518 (1st
Cir. 1976); E. J. Harrison & Son, Inc., 27 Agric. Dec. 1339 (1968) ("flagrant"
violation where shipper shipped six lots of potatoes marked "U.S. No. 1" when
they failed at the time of shipment to make the grade). Accord 10 Harl,
Agricultural Law § 72.09[3], p. 72-35 (1995) ("'Flagrant' violations have been
stated to be those which are committed with knowledge of their occurrence,
involve a large number of transactions, are committed over a period of time, and
involve a substantial sum of money.")

Here, the JO found that Beck's conduct was intentional, deliberate, and

knowing, that a large volume of produce was involved, and that the shipments
spanned a period of a month and a half. These findings are supported by
substantial evidence.

Potato Sales faults the JO's conclusion that its conduct was "flagrant" on the
footing that his primary rationale was because the "serious" and "very serious"
definitions under the regulations use the singular language "[a]ny lot of
perishable agricultural commodity." We don't read the JO's decision as turning
on the fact that more than a single lot was misbranded, although the quantity of
cartons and number of shipments involved were factors that he took into account.
Rather, the ruling was based on the JO's finding that Potato Sales's conduct was
intentional, knowing, and deliberate.

Potato Sales also contends that the decision was arbitrary because it
incorrectly distinguished the Secretary's three most recent misbranding decisions
as far less serious than this one. We do not agree. In In re Magic Valley, 40

Agric. Dec. 1557, there was a dispute over the grade of the potatoes; the shipper
genuinely misapprehended the distinction between shipping point and receiving
point inspections; and it was a one-time occurrence involving a small portion of
a single day's shipment. Likewise, in In re Stemilt, 49 Agric. Dec. 520, the

shipper relied upon a 25-year old prior practice by inspection authorities that
allowed domestic shipment even after foreign shipment was prohibited due to
misbranding. In In re Maine Potato Growers, 34 Agric. Dec. at 795, although
the grower had received several warnings of past violations over the past four
years, the proceeding involved a failure to take steps to assure that no violations



POTATOSALESCOMPANY,INC.v. USDA 1179
55 Agric.Dec. 1174

would occur; it did not involve current shipment of misbranded commodities

despite knowledge of the current misbranding.
Accordingly, the Secretary's conclusion that Potato Sales's violations were

"flagrant" was not arbitrary, capricious, an abuse of discretion, or otherwise not
in accordance with the law. We need not, therefore, decide whether Potato

Sales's violations were also "repeated."

V.

Potato Sales further argues that the Secretary erred in concluding that its
conduct was "wilful" because "wilfulness" requires a showing of "gross neglect

of a known duty"; Potato Sales was unaware of Taiwan's import restrictions;
Beck did not believe that he was misleading anyone because the customer knew
what was inside the cartons; Potato Sales was at most lax or careless; and Beck
was the only person in a position of authority who knew about the relidding.
Therefore, Potato Sales claims, the Secretary simply "surmised without a factual
basis" that Beck was deliberately deceptive. We cannot agree.

Potato Sales relies on the definition of willfulness in Capitol Packing v.

United States, 350 F.2d 67, 78-79 (10th Cir. 1965)--that it amounts to "an
intentional misdeed or such gross neglect of a known duty as to be the equivalent
thereof"--but we are bound by our own definition. In this circuit, a violation is
"wilful" if the violator "(1) intentionally does an act which is prohibited,-

irrespective of evil motive or reliance on erroneous advice, or (2) acts with
careless disregard of statutory requirements .... " Lawrence v. Commodity
Futures Trading Comm'n, 759 F.2d 767, 773 (9th Cir. 1985) (citation and
internal quotation omitted). See also Agricultural Law at 72-36.

There is substantial evidence to support the Secretary's finding that the
violations were "wilful." Beck charged almost a 20% premium for the relidding,

gave a demonstration of the effectiveness of the relidding before payment, was
asked to remove stickers only from the last several pallets in each container,

expressed doubts about the propriety of his conduct, and loaded nine containers
in three separate shipments with more than 7,000 cartons of New Zealand apples
relidded to look like Washington apples. As the JO suggested, it is hard to

imagine how this doesn't add up at least to acting in "careless disregard" of
PACA's misbranding regulations.

Potato Sales points out that it was not an exporter, that Beck knew nothing
about Taiwanese import restrictions, and that he could not have acted wilfully
because he didn't believe that anyone would be deceived since his customer and
its customer had asked for the relidding. Potato Sales also argues that the JO
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improperly inferred that its conduct was willful, contrary to Farrow v. United

States Dep 't of Agric., 760 F.2d 211 (8th Cir. 1985). In Farrow, the JO simply
"inferred" or "assumed" intent without factual support; here, however, there is
substantial evidence supporting the JO's finding that Beck's actions were
deliberate and not merely negligent. Even though relidding did not deceive SL
International or Ever Justice, it was deceptive. Unlike Capital Produce Co., Inc.
v. United States, 930 F.2d 1077, 1079 (4th Cir. 1991), where the evidence

showed only a single substitution of products and negligent supervision instead
of deliberate action, Beck went to considerable lengths to relid, buying cartons
from Washington, devoting substantial work-hours to the project, and charging
extra for it. In addition, while Beck did not peel off the New Zealand stickers
on apples in cartons packed in the rear of the containers, he did continue to relid
despite the clear signal of an effort to hide something from inspection. The JO's
findings thus have substantial factual support and were not legally erroneous.

Accordingly, the JO did not arbitrarily conclude that Potato Sales's violations
were "wilful." Therefore, neither prior notification nor an opportunity to
demonstrate compliance was required. 7 C.F.R. § 46.45(e)(5); 5 U.S.C. §
558(c).

VI.

Potato Sales argues that the order permanently revoking its license is
contrary to the USDA's own express policy, articulated in In re Stemilt Growers

Inc., 49 Agric. Dec. 520, 1990 WL 320367 not to remove a firm that engages
in misbranding from the produce industry. While Stemilt did say that "it is not
the policy of the Department to remove from the industry a firm that engages in

misbranding," id. at *7, the JO there was not relying on an official policy
statement from the USDA but on two prior cases involving license suspensions,
In re Magic Valley, 40 Agric. Dec. 1557, and In re Maine Potato Growers, 34
Agric. Dec. 773. As none of these decisions considered conduct that put the
license itself in jeopardy, the Secretary is not constrained by their statements
about policy in a case such as this, where flagrant and willful conduct has been
found.

The plain language of § 499h(a) itself allows the Secretary to revoke a
license for "flagrant" or "repeated" misbranding violations. It provides that when
the Secretary determines that a violation of § 499b has occurred he may "suspend
the license of such offender for a period not to exceed ninety days, except that,
if the violation is flagrant or repeated, the Secretary may, by order, revoke the
license of the offender." In any event, license revocation is consistent with the
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USDA's sanctions policy as it has been construed. In In re S.S. Farms Linn

Country, Inc., 50 Agric. Dec. 476 (1991), aff'd, 991 F.2d 803 (9th Cir. 1993)
(Table), the JO spelled out the USDA's sanctions policy as follows:

each sanction will be determined by examining the nature of
the violations in relation to the remedial purposes of the
regulatory statute involved, along with all relevant
circumstances, always giving weight to the recommendations

of the administrative officials charged with the responsibility
for achieving the congressional purpose.

50 Agric. Dec. at 497. Revocation of Potato Sales's license was consistent
with this policy.

Potato Sales further maintains that removing it from the industry does not
serve either USDA's policy for misbranding violations or the interests of
deterrence since Potato Sales had no knowledge of, did not benefit from, and has
already been penalized (by going out of business) for the violations. Potato Sales
also complains that Ever Justice entered a more favorable settlement with a less

severe sanction. It also contends that the Secretary failed to take mitigating
factors into account.

We agree.that mitigating factors must be considered in determining the
appropriate sanction. Norinsberg Corp. v. U.S. Dept. of Agr., 47 F.3d 1224,
1227 (D.C. Cir.) (citing In re S.S. Farms, 50 Agric. Dec. at 497), cert. denied, -
--- U.S. ---, 116 S. Ct. 474, 133 L. Ed. 2d 403 (1995). However, the Secretary
did consider all relevant circumstances in this case. Id. The choice of sanction

was based on the key role that Potato Sales played in the misrepresentations; the
blatant and deliberate nature of the conduct; the number of transactions involved;
the span of time during which the relidding and shipping occurred; and on
evidence showing harm to trade with Taiwan, an important customer for United
States apples, and to the credibility of the Washington State apple label as well
as the trust relationship that is necessary in the produce industry. The JO also
considered the need to deter this type of violation in the future. The fact that

Potato Sales was already out of business and that the only individuals likely to
be affected by the revocation were its shareholders were also noted, as was the
fact that this was Potato Sales first brush with the law.

While Potato Sales complains about Ever Justice's disparate treatment, a

sanction resulting from negotiation rather than adjudication is not something we
can consider. Agricultural Law at 72-45 (citing In re Sol Salins, 37 Agric. Dec.
1699, 1737 (1978)).
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Other mitigating factors that Potato Sales suggests should have influenced the
result, but did not, are either not supported by the record or are immaterial. For
example, the record does not support Potato Sales's claim that it was an
"unwitting repacker," as there was ample evidence that Beck played an integral
role, with full knowledge of the deceptiverelidding. Nor does the record support
Potato Sales's assertion that Beck had a good faith belief that there was no
violation, for there is ample evidence that he knew what he was doing.
Likewise, the evidence does not support Potato Sales's argument that its actions
were attributable to "lax management practices" and the "carelessness" of one
employee rather than to the deliberate, wilful, and knowing conduct of a
corporate officer.

That Beck and the four employees were the only one involved in the
relidding is also not dispositive, as PACA provides that Beck's conduct is
imputed to Potato Sales. See 7 U.S.C. § 499p. By the same token, the fact that
Potato Sales did not realize a profit because SL International ultimately did not
pay for the apples does not compel a different result; as Beck conceded, he
agreed to relid to get the business.

Revoking Potato Sales's license was within the Secretary's authority, and
substantial evidence supports his decision to do so.
PETITION DENIED.
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PERISHABLE AGRICULTURAL COMMODITIES ACT

DEPARTMENTAL DECISIONS

In re: GARY B. HOPKINS and LAWRENCE F. KRZEWlNSKI, d/b/a

EAT MORE CITRUS CO., AND GARY B. HOPKINS, ANTHONY L.
NGUYEN and MARK TATGENHORST, d/b/a EAT MORE CITRUS CO.
PACA Docket No. D-95-0525.

Decision and Order filed June 25, 1996.

Failure to make full payment promptly for produce - Failure to obtain license does not alter
or negate PACA compliance requirements - Publication.

Judge Hunt published the finding that Respondents Anthony L. Nguyen and Mark Tatgenhorst
committed flagrantand repeatedviolations of the PACA by failing to make full paymentpromptly
for37 lotsof perishableagriculturalcommodities, totalling $413,163.33. The failureof Respondent
partnershipto seek a license does not alter the fact that it was subject to the PACA.

Eric Paul, for Complainant.
Respondents GaryB. Hopkins,Anthony L. Nguyen, and MarkTatgenhorst,Pro se.
MichaelN. Alexander, Rancho Cucamonga, CA, for RespondentLawrenceF. Krzewinski.
Decision and Order issued by James W. Hunt, Administrative Law Judge.

This is a disciplinary proceeding brought pursuant to the provisions of the

Perishable Agricultural Commodities Act, 1930, as amended (7 U.S.C. § 499a

et seq.) ("PACA"), the regulations promulgated thereunder (7 C.F.R. §§ 46.1
through 46.45; hereinafter the "Regulations"), and the Rules of Practice

Governing Formal Adjudicatory Administrative Proceedings Instituted by the

Secretary (7 C.F.R. §§ 1.130 through 1.151; hereinafter the "Rules of Practice").

The proceeding was instituted by a complaint filed on May 23, 1995, by the

Deputy Director, Fruit and Vegetable Division, Agricultural Marketing Service,
United States Department of Agriculture. The complaint alleged failure to make

full payment promptly for 37 lots of perishable agricultural commodities

totalling $413,163.33, which had been received and accepted in interstate and

foreign commerce from four sellers. The complaint alleged in paragraph IV that

four purchase transactions in September 1992 occurced during the period when

respondents Gary B. Hopkins and Lawrence F. Krzewinski were doing business

as partners as respondent Eat More Citrus Company; and that thirty-two purchase

transactions in May, June, and July 1993 occurred while respondents Gary B.

Hopkins, Anthony L. Nguyen, and Mark Tatgenhorst were doing business as

partnersas respondent Eat More Citrus Company. Copies of the complaint were
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served on respondents Gary B. Hopkins, Lawrence F. Krzewinski, and Mark

Tatgenhorst. Four attempts were made to serve respondent Anthony Nguyen.
The last attempt was returned by the United States Postal Service on July 14,
1995, with the statement "Box Closed-Unable to Forward-Return to Sender."

Separate answers were filed admitting some of the jurisdictional allegations
and denying the failure to pay allegations by respondents Gary B. Hopkins and
Lawrence F. Krzewinski. Respondent Mark Tatgenhorst filed an answer
disputing his responsibility for the violations alleged. On March 7, 1996, an

order to show cause was issued directing the parties to show cause why a hearing
should not be conducted in this proceeding by telephone. No objections were
filed to a hearing by telephone. A hearing was accordingly conducted by
telephone on April 22, 1996. Complainant was represented in Washington, D.C.
by Eric Paul, Office of the General Counsel. Respondents Gary B. Hopkins,
Anthony L. Nguyen, and Mark Tatgenhorst appeared pro se by telephone from
different locations in the greater Los Angeles area. Respondent Lawrence F.
Krzewinski, represented by attorney Michael N. Alexander, entered into a
stipulation with complainant before the hearing concerning his poor health and
his lack of participation in the day-to-day operations of the Eat More Citrus
Company partnership in September 1992.

The complaint was amended at the hearing on complainant's unopposed
motion to delete the four failure to pay transactions in September 1992 alleged
in paragraph IV of the complaint. This amendment effectively removed
Lawrence F. Krzewinski as a respondent and limited the violations alleged with
respect to respondent Gary B. Hopkins to those which occurred during the
existence of his Eat More Citrus Company partnership with respondents Anthony
L. Nguyen and Mark Tatgenhorst.

Complainant presented testimony from two witnesses, Marketing Specialist
Don Wilson, who testified from Tucson, Arizona, and Marketing Specialist Clare
Jervis, who testified from Washington, D.C. Testimony was given by
respondents Gary B. Hopkins, Anthony L. Nguyen, and Mark Tatgenhorst.
George Viota, a witness called by respondent Gary B. Hopkins, testified from a
fourth California location. Respondents introduced no exhibits.

Findings of Fact

1. On August 1, 1987, respondent Gary B. Hopkins, an individual doing
business as Eat More Citrus Company, under PACA license number 86145,
formed a partnership of the same name with Lawrence F. Krzewinski. (CX-1,
pgs. 21-24.)
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2. PACA license number 881788 was issued to this partnership, composed of
respondents Gary B. Hopkins and Lawrence F. Krzewinski, on August 17, 1988.
This license terminated on August 17, 1993, pursuant to section 7(d) of the
PACA (7 U.S.C. § 499d(a)) when the partnership failed to pay the required
annual renewal fee. (Tr. 70-72.)

3. Eat More Citrus Company ("Eat More"), at all times material herein was a
California general partnership. It's mailing and business address at the Los

Angeles Produce Market was 778 Market Court, Los Angeles, California.

4. Respondents Anthony L. Nguyen and Mark Tatgenhorst were employed by
Eat More as salesmen beginning about 1990.

5. On or about January 1, 1993, Gary B. Hopkins approached Mark Tatgenhorst
and Anthony L. Nguyen and asked them to invest and become partners with him
in Eat More.

6. Gary Hopkins testified that he, Tatgenhorst, and Nguyen entered into an
agreement to become general partners and to use the name Eat More Citrus
Company. Mark Tatgenhorst invested $20,000 in Eat More and received a ten-

percent interest in the business. Anthony L. Nguyen invested $10,000 in Eat
More and received a share of the business. (Tr. 81-82.)

7. On or about January 1, 1993, Eat More began operating as a partnership
composed of Gary B. Hopkins, Mark Tatgenhorst, and Anthony L. Nguyen.
This partnership was reported to the California Department of Food and

Agriculture. The partnership did not seek a new PACA license, although it
operated subject to the PACA. (Tr. 62, 86.)

8. Tatgenhorst stated in his answer to the complaint filed on June 5, 1995, that
"in late 1992 the company was on the verge of bankruptcy. The payables were
always 200,000 - 300,000 above the receivables. Everyone was always calling
for money .... " He explained at the hearing that "I knew very well going into
this venture that the company was way upside down but we were hoping that
during the January and February months which is Chinese New Year's Eve in

there that it would be a good time and we would make a lot of money and
somehow get the same quotes where we could keep the operation going." (Tr.
91.)

9. Tatgenhorst testified that the venture did not turn out as he had expected.
He said that Eat More immediately got "hit with enormous amounts of

bankruptcies" by six or seven of its customers which depleted the money that he
and Nguyen had invested. However, the partnership tried to continue because

"I saw how that company could be upside down and could go on forever. I
mean I almost -- because shippers were willing to ship you products and take a
chance on you -- you know -- and we -- you know -- we all knew that we
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couldn't pay the people in thirty days -- you know. We tried our best to be a

thirty-day company. It wasn't going to happen. It just -- so we would select
certain shippers to pay that were important to us at that point in the season and
then try our best to make money on the stuff they shipped us in hopes that we
could continue to pay down our debt which it didn't happen." (Tr. 101-02.)

10. Between June 18 and July 11, 1993, the partnership, operating as
respondent Eat More, purchased and accepted mangoes and limes, perishable
agricultural commodities, in eight transactions with Paulmex International, Inc.,
McAllen, Texas. The total amount past due and unpaid in these transactions was
$94,088.25. (CX-8, 8b.)

11. Between May 17 and July 17, 1993, Eat More purchased and accepted
mangoes, grapes, and limes, perishable agricultural commodities, in 25
transactions with Chiquita Frupac, Philadelphia, Pennsylvania. The total amount
past due and unpaid in these transactions was $214,608.58. (CX-8, 8c.)

12. On June 18 and 26, 1993, Eat More purchased and accepted mangoes, a
perishable agricultural commodity, in two transactions with London Fruit, Inc.,
Pharr, Texas. The total amount past due and unpaid in these transactions was
$41,856.00. (CX-8, 8d.)

13. Mark Tatgenhorst ceased being a partner in Eat More on or about July 9,
1993. (CX-2; Tr. 93.)

14. Respondents Gary B. Hopkins and Anthony L. Nguyen filed individual
Chapter 7 petitions in the United States Bankruptcy Court, Central District of
California, on November 19, 1993. They stated in bankruptcy documents that
the Eat More partnership had ceased operations. (CX-3, p. 4; 4, p. 3.)

15. A computer generated Eat More balance sheet as of October 29, 1993,
obtained from the bankruptcy trustee, revealed cash, accounts receivable, and

inventory totalling $73,126.56 and accounts payable of $739,251.44. (CX-5.)
16. During an investigation that he conducted in Los Angeles on August 26

and 27, 1994, Marketing Specialist Don W. Wilson was advised by respondent
Gary B. Hopkins that the business records of Eat More had been stolen a short
time after it had stopped operations in July 1993. (Tr. 14-17.) Mr. Wilson

contacted sellers that had filed trust notices against Eat More with the Secretary,
and who were also listed as unpaid creditors with addresses outside the State of

California in the bankruptcy schedules (schedule F) that had been filed by
respondents Gary B. Hopkins and Anthony L. Nguyen. (CX-3, 4; Tr. 17.) He
verified that the amounts set forth on the invoices that he obtained from Paulmex

International, Inc., Chiquita Frupac, and London Fruit, Inc., remained unpaid and
prepared a schedule of these unpaid purchases of perishable agricultural
commodities in interstate commerce. (CX-8, 8b, 8c, 8d; Tr. 57-60.)
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17. Prior to the hearing on April 22, 1996, Mr. Wilson contacted each of these
three unpaid sellers by telephone and confirmed that the transactions still

remained unpaid. (Tr. 60-62.) Although Paulmex International, Inc. and London
Fruit, Inc. were able to confirm that the full amount scheduled by Mr. Wilson
remained unpaid, Chiquita Frupac was only able to confirm that at least
$182,738.00 remained unpaid. Information asto some of the earlier transactions

was no longer included in the data accessible by computer. (Tr. 61.) The total
amount confirmed unpaid as of the date of the hearing in this proceeding was,
therefore, approximately $318,682.25.

Law

•Section 2(4) of the PACA (7 U.S.C. § 499b(4)) provides:

It shall be unlawful in or in connection with any transaction in interstate
or foreign commerce:

For any commission merchant, dealer, or broker to make, for a fraudulent

purpose, any false or misleading statement in connection with any
transaction involving any perishable agricultural commodity which is
received in interstate or foreign commerce by such commission merchant,

or bought or sold, or contracted to be bought, sold or consigned, in such
commerce by such dealer, or the purchase or sale of which in such
commerce is negotiated by such broker; or to fail or refuse truly and

correctly to account and make full payment promptly in respect of any
transaction in any such commodity to the person with whom such
transaction is had;...

Section 8(a)l of the PACA (7 U.S.C. § 499h(a)) provides:

Whenever (1) the Secretary determines, as provided in section 499f of this

title that any commission merchant, dealer, or broker has violated any of the
provisions of section 499b of this title, or (2) any commission merchant,
dealer, or broker has been found guilty in a Federal court of having violated
section 499n(b) of this title, the Secretary may publish the facts and
circumstances of such violation and/or, by order, suspend the license of such
offender for a period not to exceed ninety days, except that, if the violation
is flagrant or repeated, the Secretary may, by order, revoke the license of the
offender.
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Discussion

All persons engaged in the interstate produce business as a "commission
merchant," "dealer," or "broker" are required to have a PACA license. The term
"person" includes partnerships. (7 U.S.C. § 499a(b)(l)).

The Eat More partnership composed of Gary B. Hopkins, Anthony L.
Nguyen, and Mark Tatgenhorst did not seek a PACA license even though it made
purchases as a produce dealer in interstate commerce. The failure to seek a

license, however, does not alter the fact that a partnership, as alleged in the
complaint, was formed on or about January 1, 1993, and that it was subject to
the PACA. Hopkins admitted this allegation in his answer and in his testimony,
and Tatgenhorst admitted as much by stating that he received a ten-percent
interest in the business. There is no evidence to the contrary. 1 therefore find
that Hopkins, Nguyen, and Tatgenhorst formed a partnership doing business as
Eat More Citrus Company on or about January 1, 1993, that Tatgenhorst
withdrew from the partnership on July 9, 1993, and that Hopkins and Nguyen
discontinued the partnership when they filed for bankruptcy on November 19,
1993. The record shows that during the period of Eat More's operation as a
Hopkins-Nguyen-Tatgenhorst partnership (January 1 - July 9, 1993), Eat More

had 21 unpaid purchases of produce totalling $185,986.93, and during the period
of the Hopkins-Nguyen partnership (July 10 - November 19, 1993), Eat More
had an additional 14 purchases of unpaid produce totalling $164,565.90.

It is USDA's policy that when there is more than one failure to make prompt
payment for the purchase of produce and the amount involved is more than de

minimis, there is a violation of the PACA. The violation is considered repeated
and flagrant, regardless of the reason for the non-payment. The Caito Produce

Co., 48 Agric. Dec. 611,629 (1989). The amount of unpaid produce purchases
in this proceeding by respondents Hopkins, Nguyen, and Tatgenhorst doing
business as partners in respondent Eat More were far in excess of a de minimis

amount and the purchases were repeated. Accordingly, I find that Gary B.
Hopkins, Anthony L. Nguyen and Mark Tatgenhorst, doing business as Eat More
Citrus Company, committed repeated and flagrant violations of section 2(4) of
the PACA (7 U.S.C. § 499b(4)).

Conclusion of Law

Gary B. Hopkins, Anthony L. Nguyen, and Mark Tatgenhorst, doing
business as Eat More Citrus Company, by failing to make full payment for
purchases of perishable agricultural commodities as alleged in paragraph IV of



QUALITY TOMATOE, INC., et al. 1189
55 Agric. Dec. 1189

the complaint, have flagrantly and repeatedly violated section 2(4) of the PACA
(7 U.S.C. § 499b(4)).

Order

Gary B. Hopkins, Anthony L. Nguyen, and Mark Tatgenhorst, doing business

as Eat More Citrus Company, have committed flagrant and repeated violations
of section 2(4) of the PACA (7 U.S.C. § 499b(4)). The facts and circumstances

set forth above shall be published.

This order shall become final and effective 35 days after service of this
Decision and Order on respondents unless appealed to the Judicial Officer

pursuant to section 1.145 of the Rules of Practice (7 C.F.R. § 1.145).

[This Decision and Order became final as to Respondent Lawrence F.

Krzewinski on April 22, 1996, as to Respondent Anthony Nguyen on August 2,

1996, as to Respondent Mark Tatgenhorst on August 5, 1996, and as to

Respondent Gary B. Hopkins on August 27, 1996.--Editor]

In re: QUALITY TOMATOE, INC., TOMATO, INCORPORATED and
CARL FIORENTINO.

PACA Docket No. D-96-0520.

Decision and Order filed July 2, 1996.

Failure to make full payment promptly - Engaging in unfair and deceptive practices -
Providing false and misleading information on license application - Alter ego - Excuses for
payment violations never sufficiently mitigating - Willful, flagrant, and repeated violations -
Publication.

JudgeBaker publishedthe findingthat RespondentsQuality Tomatoe, Inc., and CarlFiorentino, the
alter ego of Respondent Quality Tomatoe, Inc., have committed willful, flagrant, and repeated
violations of the PACA by failing to make full paymentpromptlyof the agreedpurchaseprices of
nineteen lots of perishableagriculturalcommodities, totaling $101,624.30. RespondentTomato,
Incorporated,a successor to Quality Tomatoe, Inc., is unfit to be licensedunderthe PACA because
RespondentFiorentinoengagedin practicesprohibitedby PACA andbecause its license application
containedfalse andmisleadinginformation.Eventhough arespondenthas good excuses forpayment
violations, suchexcuses are neversufficientlymitigatingto preventarespondent'sfailureto pay from
being considered flagrantor willful.

Eric Paul, for Complainant.
Respondents, Pro se.
Decision and Order issued by Dorothea ,4. Baker, Administrative Law Judge.
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Preliminary Statement

This is a Combined Show Cause and disciplinary proceeding brought

pursuant to the provisions of the Perishable Agricultural Commodities Act, 1930,
as amended, (7 U.S.C. § 499a et seq., hereinafter sometimes referred to as the
"PACA"), the Regulations promulgated thereunder (7 C.F.R. §§ 46.1 through
46.45, hereinafter sometimes referred to as the "Regulations"), and the Rules of

Practice Governing Formal Adjudicatory Administrative Proceedings Instituted
by the Secretary (7 C.F.R. §§ I. 130 through 1.15 l, hereinafter referred to as the
"Rules of Practice").

This proceeding was instituted by a Notice to Show Cause and Complaint
filed on March 15, 1996, by the Deputy Director, Fruit and Vegetable Division,

Agricultural Marketing Service, United State Department of Agriculture. The
Notice to Show Cause and Complaint allege that Respondents Quality Tomatoe,
Inc. and Carl Fiorentino willfully violated section 2(4) of the PACA (7 U.S.C.
§ 499b(4)) during the period April 1993 through February 1995, by failing to
make full payment promptly of the agreed purchase prices of nineteen lots of
perishable agricultural commodities purchased, received and acceptedin interstate
commerce from four sellers on which the total amount unpaid and past due was
$101,624.30. The Notice of Show Cause and Complaint alleges that the PACA
license issued to Respondent Quality Tomatoe, Inc. on March 31, 1993, was

suspended on November 23, 1994, because of failure to pay a reparation award
and terminated on March 31, 1995. Complainant seeks publication of a finding
of repeated and flagrant violations of section 2(4) of the PACA (7 U.S.C. §
499b(4)) for the payment violations alleged.

The Notice to Show Cause and Complaint further alleges that a PACA

license was issued on January 6, 1995, under the name Tomato Co., Inc. which
has also terminated for failure to pay the annual renewal fee, and that a new
PACA license application sought by Respondent Tomato, Incorporated, under the
name Tomato Co., Inc. by application received February 14, 1996, should be
denied because of false and misleading statements made in the license application

and because Respondent Carl Fiorentino had engaged in practices of a character
prohibited by the PACA while directing the operations of Respondent Quality
Tomatoe, Inc.

The oral hearing was held in Richmond, Virginia, on April 1l, 1996 in
accordance with section 4(d) of the PACA (7 U.S.C. § 499d(d)) which requires

a hearing on a contested license application within sixty days of the date the
application was filed. Respondent Carl Fiorentino filed an Answer denying that
he was the alter eg.o and de facto owner of Respondents Quality Tomatoe, Inc.
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and Tomato, Incorporated, denying that he had engaged in practices of a

character prohibited by the PACA, and denying that any false and misleading
statements were made at his direction in the license application. No Answer was

filed on behalf of Respondent Quality Tomatoe, Inc. and Tomato, Incorporated.
However, Respondent Carl Fiorentino acknowledged at the start of the oral

hearing held before Administrative Law Judge Dorothea A. Baker on April 11,
1996, that he was also representing Respondent Tomato, Incorporated}
Complainant was represented by Eric Paul, Esquire, Office of the General

Counsel, Washington, D.C. Complainant presented six witnesses and twenty-two
exhibits. Respondent Fiorentino appeared pro-se, cross-examined witnesses and
testified. He presented no exhibits. Reference to Complainant's exhibits and
specific pages of the transcript will be by the prefixes "CX" and "Tr."

The parties were given the opportunity to file briefs. The Complainant did
so; the Respondents did not. The case was referred to the Administrative Law
Judge for decision on May 30, 1996.

Pertinent Statutory Provisions

Section 2(4) of the PACA (7 U.S.C. § 499b(4)) provides:

It shall be unlawful in or in connection with any transaction in interstate or
foreign commerce:

(4) For any commission merchant, dealer, or broker to make, for a
fraudulent purpose, any false or misleading statement in connection

with any transaction involving any perishable agricultural commodity
which is received in interstate or foreign commerce by such
commission merchant, or bought or sold, or contracted to be bought,
sold, or consigned, in such commerce by such dealer, or the purchase
or sale of which in such commerce is negotiated by such broker; or

to fail or refuse truly and correctly to account and make full payment
promptly in respect of any transaction in any such commodity to the
person with whom such transaction is had; or to fail, without

reasonable cause, to perform any specification or duty, express or
implied, arising out of any undertaking in connection with any such
transaction; or to fail to maintain the trust as required under Section

_Trans.p. 7 - "Mr.Fiorentino:I'm representingTomatoCompany,Incorporated."
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499e(c) of this title. 2 However, this paragraph shall not be
considered to make the good faith offer, solicitation, payment, or
receipt of collateral fees and expenses, in and of itself, unlawful
under this chapter.

Section 4(d) of the PACA (7 U.S.C. § 499d(d)) provides in pertinent part:

(d) The Secretary may withhold the issuance of a license to an applicant,
for a period not to exceed thirty days pending an investigation, for
the purpose of determining (a)whether the applicant is unfit to
engage in the business of a commission merchant, dealer, or broker
because the applicant, or in case the applicant is a partnership, any
general partner, or in case the applicant is a corporation, any officer
or holder of more than 10 per centum of the stock, prior to the date
of the filing of the application engaged in any practice of the
character prohibited by this chapter or was convicted of a felony in
any State or Federal court, or (b) whether the application contains
any materially false or misleading statement or involves any
misrepresentation, concealment, or withholding of facts respecting
any violation of the chapter by any officer, agent, or employee of the
applicant. If after investigation the Secretary believes that the
applicant should be refused a license, the applicant shall be given an
opportunity for hearing within sixty days from the date of the
application to show cause why the license should not be refused. If
after the hearing the Secretary finds that the applicant is unfit to
engage in the business of a commission merchant, dealer, or broker
because the applicant, or in case the applicant is a partnership, any
general partner, or in case the applicant is a corporation, any officer
or holder of more than 10 per centum of the stock, prior to the date
of the filing of the application engaged in any practice of the
character prohibited by this chapter or was convicted of a felony in
any State or Federal court, or because the application contains a

materially false or misleading statement made by the applicant or by
its representative on its behalf, or involves a misrepresentation,
concealment, or withholding of facts respecting any violation of the

chapter by any officer, agent, or employee, the Secretary may refuse

2Section5(c)of the PACA.
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to issue a license to the applicant.

Section 8(a) of the PACA (7 U.S.C. § 499h(a)) provides:

(a) Whenever (1) the Secretary determines, as provided in section 499f
of this title 3 that any commission merchant, dealer, or broker has
violated any of the provisions of section 499b of this title, 4 or
(2) any commission merchant, dealer, or broker has been found
guilty in a Federal court or having violated section 499n(b) of this
title, 5the Secretary may publish the facts and circumstances of such
violation and/or, by order, suspended the license of such offender for
a period not to exceed ninety days, except that, if the violation is
flagrant or repeated, the Secretary may, by order, revoke the license
of the offender.

Section 8(e) of the PACA (7 U.S.C. § 499h(e)) provides:

(e) In lieu of suspending or revoking a license under this section when
the Secretary determines, as provided by section 499f of this title, 6
that a commission merchant, dealer, or broker has violated section
499b of this title 7 or subsection (b) of this section, the Secretary
may assess a civil penalty not to exceed $2,000 for each violative
transaction or each day the violation continues. In assessing the
amount of a penalty under this subsection, the Secretary shall give
due consideration to the size of the business, the number of
employee, and the seriousness, nature, and amount of the violation.

Amounts collected under this subsection shall be deposited in the
Treasury of the United States as miscellaneous receipts.

3Section6 of thePACA.

4Section2 of thePACA.

5Section14(b)of the PACA.

6Section6 of thePACA.

7Section2 of thePACA.
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Findings of Fact

1. Respondent Quality Tomatoe, Inc., doing business as Quality Tomato
Company, Inc. (CX 22), is a corporation which was organized and existing under
the laws of the Commonwealth of Virginia between February 5, 1993 and
September 1, 1995, whenthe corporation'sexistencewasterminatedby operation
of law. (CX 2). The business and mailing address of Respondent Quality
Tomatoe, Inc., at all times material herein was 2041-A Midway Avenue,
Petersburg, Virginia 23803. (Answer, p. 1).

2. At all times material herein, Respondent Quality Tomatoe, Inc., was licensed
under the provisions of the PACA. License number 930938 was issued to
Respondent Quality Tomatoe, Inc., on March 31, 1993. This license was
suspended on November 23, 1994, for failure to pay a reparation award pursuant
to section 7(d) of the PACA (7 U.S.C. § 499g(d)) and terminated on March 31,
1995, pursuant to the provisions of the Act, when the firm failed to pay the
required annual renewal fee.

3. Vernon L. Hatton is the nominal president, director and 100 percent
shareholder of Respondent Quality Tomatoe, Inc.. At all times material herein
Vernon L. Hatton was a full time employee of the Virginia State Health
Department; and he did not perform any corporate duties, receive any
compensation from, or have any investment in, Respondent Quality Tomatoe,
Inc.. (Answer, pp. 1-2; Tr. 57-63).

4. Respondent Carl Fiorentino has acknowledged that he managed the day-to-
day operations of Respondent Quality Tomatoe, Inc. in terms of operating,
purchasing, selling, and soliciting customers. (Answer, p. 2). He was not given
any instruction with respect to the employment of employees, the duties of
employees, and the operations of the firm by its nominal president and sole
stockholder, Mr. Vernon L. Hatton. (Tr. 59-60). Respondent Carl Fiorentino did
not keep Mr. Hatton advised as to the operations of Respondent Quality
Tomatoe, Inc. including the identity of produce sellers, when payments were
made for produce, and whether anyone was not paid. (Tr. 60-61; (Hatton)).

5. During the period April 6, 1993, through February 12, 1995, Respondent
Quality Tomatoe, Inc. failed to make full payment promptly to D.E. Scott &
Son, Onancock, Virginia, for fourteen interstate shipments of potatoes originating
in Massachusetts. (CXs 3-4; Tr. 24-26, 53, 54). The amount past due and
unpaid for these fourteen transactions, $57,382.00, remains unpaid. Id.
Mr. David E. Scott, Jr., the owner of D.E. Scott & Son, testified that Respondent
Carl Fiorentino was contacted with respect to these sales and that he had no
knowledge of Mr. Vernon Hatton or, with respect to the last transaction, that the
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license issued to Quality Tomatoe, Inc. had been suspended and that a new entity
had been licensed as Tomato Co., Inc.. (Tr. 53-55).

6. Respondent Quality Tomatoe, Inc. purchased, received and accepted three
shipments of tomatoes from Six L's Packing Co., Inc., Immokalee, Florida,
between September 19, 1993 and October 22, 1993 and failed to make full
payment promptly for agreed purchase prices, or balances thereof, totaling
$22,761.30. (CX 5; Tr. 26).

7. On October 18, 1994, a reparation order was issued awarding $18,597.30 to
Six L's Packing Co., Inc. in connection with the last two of these three
shipments of tomatoes. (CX 9). Respondent Quality Tomatoe, Inc. failed to pay
this reparation award and, accordingly, its PACA license was automatically
suspended. (CX 1, p. 2).

8. Respondent Quality Tomatoe, Inc. purchased a truckload of tomatoes from
Woody's Tomato Corp. on or about May 15, 1994, and has failed to pay the
agreed purchase price of $8,337.50. (CX 6; Tr. 26-27).

9. Respondent Quality Tomatoe, Inc. purchased a truckload of tomatoes from
Taylor & Fulton, Inc., Palmetto, Florida, on or about June 6, 1994, and has
failed to pay the agreed purchase price of $13,143.50. (CX 7; Tr. 27). An
unpaid reparation default order awarding Taylor & Fulton, Inc. $13,143.50 plus
interest against Respondent Quality Tomatoe, Inc. was issued March 1, 1995.
(CX 8; Tr. 27).

10. A total of $101,624.30 remains unpaid to these four produce sellers for the
nineteen transactions alleged in paragraph IV of the Complaint.

11. Respondent Tomato, Incorporated, was incorporated under the laws of the
Commonwealth of Virginia on December 6, 1994, and was issued PACA license
number 950487 under the name Tomato Co., Inc. on January 6, 1995. This

license terminated on January 6, 1996, pursuant to section 4(d) of the PACA (7

U.S.C. § 499d(d)), when the firm failed to pay the required annual renewal fee.
(CXs 11, 12; Tr. 20-21).

12. On February 12, 1996, Mr. Duane Williams, a Marketing Specialist

assigned to the Southeast Regional Office, PACA Branch, Fruit & Vegetable
Division, Agricultural Marketing Service, conducted an investigation to determine
whether Respondent Quality Tomatoe, Inc., and its principals were complying
with the sanctions imposed when its PACA license was suspended for failing to

pay the reparation award issued to Six L's Packing Co., Inc.. (CX 9; Tr. 17-18).
13. Marketing Specialist Williams visited the office located at 204 I-A Midway

Avenue, Petersburg, Virginia 23803, which was the last known business address

of Respondent Quality Tomatoe, Inc. and discovered a wholesale produce
business being operated at this same address, using the same telephone and FAX
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numbers, and the business name Tomato Company Inc.. (CX 21; Tr. 18-19, 33-
34). This was made clear when Respondent Carl Fiorentino produced a business
card identifying himself as the manager of Quality Tomato Company, Inc., on
which there was lined out the word "Quality" and expressly represented that the
information then set forth remained accurate for the new business.

14. Respondent Carl Fiorentino also produced a notice letter dated February 15,
1996, giving Tomato[e] Co., Inc. notice that PACA license number 950487 had
terminated on its January 6, 1996 anniversary date, and that it could be reinstated
within thirty days following this anniversary date by the paying of a $550.00
annual fee plus a $50.00 reinstatement fee. (CX 10, p. 2; Tr. 20). Mr. Williams
determined that this reinstatement period had expired and provided Respondent
Carl Fiorentino with an application form for a new license and advised him that
the license application should be returned immediately after it was completed
because operating without a license made the firm subject to penalties. (Tr. 22).

15. On February 14, 1996, the completed application for license that is the
subject of the Notice to Show Cause part of this proceeding was handed to
Marketing Specialist Williams. (CX 12; Tr. 41).

16. This application, which was submitted using the business name Tomato
Co., Inc. instead of the name Tomato[e] Co., Inc., used on the prior license,
contained the signature "Debbie H. Taylor" and identified this person as being
the president, director and 100% stockholder of the applicant corporation. It also
named "Louis J. Wells" as the Secretary-Treasurerof the applicant and stated the
home address of both officers as 21517 Warren Avenue, Petersburg, Virginia
23803. Similar information, with the name of the Secretary-Treasurerstated to
be "Louise J. Wells", appeared on the application that had been submitted for the
license that had terminated on January 6, 1996. (CXs 10, 12). The corporate
records obtained from the Commonwealth of Virginia, however, identified the
corporate entity as "Tomato, Incorporated" and the officers as "Debbie H.
Taylor" and "Louis J. Wells". (CX 11).

17. Both license applications filed for Tomato, Incorporated contain "no"
answers checked off for the following questions:

10. Has any person currently employed by applicant been the
individual owner, partner, officer, director, or holder of more than

10 percent of the outstanding voting stock of a firm, association,
or corporation?

c. Against whom there was unpaid reparation award?
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11. Do the business operations of applicant succeed those of another
firm?

18. At the time, the name "Debbie H. Taylor" was signed to the application
handed to Marketing Specialist Williams, the legal name of this individual had
become Debbie H. Perkinson by reason of her marriage on April 7, 1995. (Tr.
63-64). She testified that the signature was signed by her father (Vernon Hatton)
who had been given permission by her to sign her name if he had a need to and
couldn't get in touch with her. (Tr. 67).

19. Neither Debbie H. Perkinson nor Louise J. Wells, her mother, made any
investment in Tomato, Incorporated, or exercised any management of this
Respondent, or received any compensation from this Respondent. (Tr. 64-67;
(Perkinson)). The incorporation of Respondent Tomato, Incorporated, and the
completion of the first license application for this corporation under the name
Tomatoe Co., Inc. was done by Debbie H. Perkinson in response to requests
from her father and Respondent Carl Fiorentino. (Tr. 64).

20. Both Mrs. Perkinson and Mrs. Wells were asked by Complainant's counsel
whether they had any desire to have a PACA license issued to Tomato,
Incorporated. Louise J. Wells answered "No, sir, I do not." (Tr. 70), and
Debbie H. Perkinson answered "To be honest with you, I don't want no part of
it. No, sir." (Tr. 67).

21. Respondent Carl Fiorentino gave Marketing Specialist Duane Williams a
sworn statement on February 14, 1996, stating:

"I Carl Fiorentino run daily operations Tomato Co., Inc. & also ran daily
operation of Quality Tomato Co. Inc. until Nov. 94, 2041 A Midway
Avenue, Petersburg as manager." (CX 15).

22. Mr. Vernon Hatton gave Marketing Specialist Duane Williams a sworn
statement on February 14, 1996 stating:

I Vernon Hatton was not running the day to day operations of Quality
Tomato Co. Inc., Petersburg, VA. I worked for the State Department of
Health since November 1985. Mr. Carl Fiorentino was in charge of the
day to day operations of Quality Tomato Co. Inc., and served as manager
until it ceased operation in November 1994. (CX 14).

23. Respondent Carl Fiorentino was the customer in whose name electric
service was provided to the business address at 204 I-A Midway Avenue since
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October 30, 1992. (CX 18). He was licensed as an individual under the PACA

doing business as Mohawk Tomato s at this location. (CXs 13, 19, p. 1; Tr. 22).
He was personally sued by a produce firm, Thomas E. Moore, Inc. and had an
unsatisfied judgment entered against him for the principal sum of $12,045.29, in
connection with a 1992 sale of potatoes to Mohawk Tomato Co. at a former
address in Petersburg, Virginia. (CX 16). He has acknowledged that as of the
date of the hearing he still owed for produce purchased using the name Mohawk
Tomato, has lost his home and $90,000.00 in the bank, due to debt, and that he
is primarily living on social security payments of $651.00 a month at age eighty-
four. (Tr. 86-87).

24. Respondent Carl Fiorentino routinely signed for produce received by
Respondent Quality Tomatoe, Inc. (CX 19) and signed checks issued in payment
for produce by this Respondent that also contain the stamped signature of
Vernon L. Hatton. (CX 30).

25. Respondent Carl Fiorentino was the president of a PACA licensee, Big
Chief Tomato and Produce, Petersburg, Virginia, in 1994, when reparation orders
were issued against this firm. He became subject to employment sanctions as a
result of the nonpayment of these reparation orders which had expired when he
obtained a license as an individual doing business as Mohawk Tomato on
May 21, 1987. (CXs 13, 22).

Conclusions

Respondent Quality Tomatoe, Inc., doing business as Quality Tomato Co.,
Inc., under the direction, management and control of Respondent Carl Fiorentino,
and Respondent Carl Fiorentino as the alter e_.g.qof Respondent Quality Tomatoe,
Inc., and as a person subject to the license requirement of the PACA, by failing
to make full payment for produce purchases as alleged in paragraph IV of the
Complaint, have willfully, flagrantly and repeatedly violated section 2(4) of the
PACA (7 U.S.C. § 499b(4)).

Respondent Carl Fiorentino has engaged in practices ofa characterprohibited
by the PACA by failing to make full payment for these produce purchases and

by failing to satisfy the two reparation orders issued against Respondent Quality
Tomatoe, Inc., requiring payments to Six L's Packing Co., Inc., Immokalee,
Florida and Taylor & Fulton, Inc., Palmetto, Florida.

Respondent Tomato, Incorporated, is unfit to be licensed under the PACA

8Exhibit19usesthe nameMohawkTomatoe.
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because Respondent Carl Fiorentino has engaged in practices of a character
prohibited by the PACA; and because its license application contained false and
misleading representations as to who were the actual officers and owner of the
applicant and failed to reveal that the applicant was a successor to Quality
Tomatoe, Inc., against whom there are two unpaid reparation orders.

The PACA was enacted to regulate and control the handling of fresh fruit
and vegetables. 71 Cong. Rec. 2163 (May 29, 1929). Its passage was
occasioned by the severe losses that shippers and growers were suffering due to
unfair practices on the part of commission merchants, dealers and brokers. H.R.
Rep. No. 1041, 71st Cong., 2d Sess. (1930). Its primary purpose was to provide
a practical remedy to small farmers and growers who are vulnerable to the sharp
practices of financially irresponsible and unscrupulous brokers in perishable
agricultural commodities. Accordingly, certain conduct by commission
merchants, dealers or brokers was declared to be unlawful. O'Day v. George
Arakelian Farms, Inc., 536 F.2d 856, 858 (9th Cir. 1976). Enforcement is
effectuatedthrough a system of licensing with penalties for violations. H.R. Rep.
No. 1041, 71st Cong., 2d Sess. (1930). See also, George Steinberg and Son, Inc.
v. Butz, 491 F.2d 988 (2d Cir.), cert. denied 419 U.S. 830 (1974). It has also
been held that Congress intended by enactment of the Perishable Agricultural
Commodities Act to establish bars to preclude all but financially responsible
persons from engaging in the business subject to the Act. Zwick v. Freeman, 373
F.2d 110 (2nd Cir.), cert. denied 389 U.S. 835 (1967).

The Secretary is provided with the authority to refuse to issue a license to
an applicant who has committed acts prohibited by the PACA. The making of
any false or misleading statements in a license application is made unlawful by
section 8(c) of the PACA (7 U.S.C. § 499h(c)).

Section 2(4) of the PACA makes it unlawful for any commission merchant,
dealer or broker to fail to "make full payment promptly" of this obligation with
respect to transactions involving perishable agricultural commodities made in
interstate commerce. (7 U.S.C. § 499b). Insofar as it's pertinent here, "full

payment promptly" is defined by the Regulations as requiring payment of the
agreed purchase prices for produce within ten days after the day on which the
produce is accepted. The provisions of the Act do not allow partial payment of
a settlement to constitute full payment promptly. Quality Tomatoe, Inc., doing
business as Quality Tomato Co., Inc., under the direction, management and

control of Respondent Carl Fiorentino, and Respondent Carl Fiorentino, as the
alter e_g.9_of Respondent Quality Tomatoe, Inc. and as the person subject to the
license requirements of the PACA by failing to make full payment for produce
purchases as alleged in paragraph IV of the Complaint, have willfully, flagrantly



1200 PERISHABLEAGRICULTURALCOMMODITIESACT

and repeatedly violated section 2(4) of the PACA (7 U.S.C. 499b(4)). Even
though a Respondent has good excuses for payment violations, perhaps beyond
its control, such excuses are never regarded as sufficiently mitigating to prevent
a Respondent's failure to pay from being considered flagrant or willful. Atlantic
Produce Co., et al., 54 Agric. Dec. 701 (1995).

Respondent Carl Fiorentino has engaged in practicesofa characterprohibited
by the PACA by failing to make full payment for those produce purchases and
by failing to satisfy the two reparation orders issued against Respondent Quality
Tomatoe, Inc. requiring payments to Six L's Packing Co., Inc., Immokalee,
Florida, and Taylor & Fulton, Inc., Palmetto, Florida.

The alte......__reg_q theory applies, as Complainant argues, in those situations
where the act of the corporate wrongdoer are committed under the direction,
management and control of a corporate stockholder or corporate official or other
responsible person who has a high degree of dominion and control over the
corporation. Whether an alte_....__re_g_0,situation exists in a specific instance, is a
question of fact. "In general the corporate form may be ignored whenever an
individual so dominates its company as in reality to negate its separate
personality." In re." Ronald Green, 51 Agric. Dec. 363, 369 (1992). It is clear
from the evidence herein that Respondent Carl Fiorentino dominated the
corporate entities with which he was associated.

Respondent Tomato, Incorporated, is unfit to be licensed under the PACA
because Respondent Carl Fiorentino has engaged in practices of a character
prohibited by the PACA; and, because its license application contained false and
misleading representations as to who were the actual officers and owner of the

applicant, as well as failing to reveal that the applicant was a successor to
Quality Tomatoe, Inc. against whom there are two unpaid reparation orders. The
more serious of these offenses was the failure to reveal that Respondent Tomato,
Incorporated, was a successor to Quality Tomatoe, Inc.. The application form
did contain names of persons who were nominal officers and as such did reflect

the actual names of the persons who were chosen to occupy the titles and
positions set forth. However, the failure to reveal the fact that it was a successor

to Quality Tomatoe, Inc. was an act of deception and was a basis of furnishing
false information. The making of any false or misleading statements in a license
application is made unlawful by section 8(c) of the PACA (7 U.S.C. § 499h(c))
and a license to the applicant should be denied.

The cases arising under section 8(c) of the PACA indicate the Department's
policy of holding to a strict interpretation of the Act's requirements. Intent is
not a part of the offense. The Department's Judicial Officer has stated in In re:

Perfect Potato Packers Inc., 45 Agric. Dec. 338 (1986), as follows: "Respondent
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argues that there was no intent to defraud, but intent to defraud is not an issue

here. Respondent's license may be revoked if the license was obtained through
a false or misleading statement in the application therefor." (7 U.S.C. §
499h(c)). This principle was reiterated by the Judicial Officer in In re: Midland

Banana & Tomato Co., Inc., et al., PACA Docket No. D-93-548, 54 Agric. Dec.
1239, appeal pending No. 95-3552 (8th Cir.).

Respondent Fiorentino, by his own admission, indicated that he engaged in
the buying and selling of produce, that he gave instructions to the office clerk
with respect to the payment of amounts and other matters involved in the
management of both Quality Tomatoe, Inc. and Tomato, Incorporated.

The relevant definition of dealer under the PACA reads:

"(6) the term 'dealer' means any person engaged in the business
of buying or selling in wholesale or jobbing quantities, as
defined by the Secretary, any perishable agricultural
commodity in interstate or foreign commerce." (7 U.S.C.
§ 499a(6)).

Because the facts establish that Respondent Carl Fiorentino is a dealer, it is
appropriate that a finding of repeated and flagrant violations should be issued
with respect to this Respondent.

In commenting upon the testimony with respect to the activities of
Respondent Carl Fiorentino, Mr. Bruce Summers, Senior Marketing Specialist,
categorized Respondent Fiorentino as a dealer.

With respect to the fitness of Carl Fiorentino to engage in business as a
dealer under the PACA, the Complainant notes that it is evident that both
Carl Fiorentino and Tomato, Incorporated are inadequately capitalized to be
considered financially responsible persons under the PACA.

Although Respondent Carl Fiorentino's efforts to pay small amounts on the
overdue accounts are admirable, and at his age of eighty-four years, it is
commendable that he seeks to do this, nevertheless, he did acknowledge in his
own testimony that he is nearly destitute and should the sanctions of the
Complainant take effect, he likely would seek discharge under the bankruptcy
laws. Respondent, Quality Tomatoe, Inc. went out of business about November
of 1994 with unpaid reparation orders and other produce debt and was not in the
position to transfer working capital to its successor Respondent Tomato,
Incorporated. It is undisputed that no new capital was put into the new

wholesale produce firm by Debbie H. Taylor, whether before or after she became
married or by her mother, Louise J. Wells. The existing working capital was so
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limited that Respondent Carl Fiorentino tried to get Marketing Specialist
Duane Williams to agree to an extension of time to collect receivables before

paying the application fee for a new license. It appears from the evidence of
record herein that both Quality Tomatoe, Inc. and Tomato, Incorporated, were
both under capitalized shells. Moreover, it also appears that in order to obtain
potatoes from D.E. Scott & Son for Respondent Quality Tomatoe, Inc., it was
first necessary to advance a payment on older transactions. It appears that
corporate entities may have been disregarded in the payment for prior obligations
incurred by Carl Fiorentino while he was doing business as Mohawk Tomato.
In other words, the payments that Respondent Carl Fiorentino made with respect
to recent purchases were not with respect thereto but rather all the payments that
were made were applied to the prior ones. (Tr. 55, 56).

The evidence shows that the operational decisions concerning the activities
of Respondent Quality Tomatoe, Inc., and Tomato, Incorporated, were made by
Respondent Carl Fiorentino. He was merely continuing his operation as a dealer
behind a series of corporate fronts. He was the alte....._zr_ of each entity to the
extent that they can be considered the real entity and not mere fictions.
Although a finding of willfulness is not necessary in this case because the license
issued to Respondent Quality Tomatoe, Inc. has terminated and a finding of
willfulness is not necessary to support a revocation of license, nevertheless, it is

abundantly clear from the decisions of the Department of Agriculture that the
payment violations were willful according to the standards expressed in Goodman
v. Benson, 286 F.2d 896, 900 (7th Cir. 1961), wherein the Court stated among
other things: "We think it is clear that if a person (1) intentionally does an act
which is prohibited irrespective of evil motive or reliance on erroneous advice,
or (2) acts with careless disregard of statutory requirements the violation is

willful. See, Diane Mattes et al. v. United States, 721 F.2d 1125 (7th Cir. 1983)
and In re."Samuel Esposito, 38 Agric. Dec. 613 (1979). It is undisputed in this
proceeding that the numerous-payment violations alleged in the Complaint were
repeated and flagrant.

No Answer was filed by Respondent Quality Tomatoe, Inc. and both

Respondent Carl Fiorentino and Mr. Vernon Hatton, the nominal president and
sole stockholder of this defunct entity, declined to appear on its behalf when
given the opportunity at the start of the hearing. Respondent Carl Fiorentino

appeared pro se for himself and for his alte.....__re_g_q,Respondent Tomato,
Incorporated, whose nominal officers and sole stockholders have disclosed in

their testimony as not having any interest in the license application contested in
this proceeding.

All contentions of the parties have been carefully considered and to the
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extent not adopted herein have been found to be irrelevant, immaterial or not
factually or legally sustainable.

Premised upon the entire record evidence it is appropriate that the following
Order be issued.

Order

Respondent Quality Tomatoe, Inc. and Carl Fiorentino have committed

repeated and flagrant violations of the Perishable Agricultural Commodities Act,
1930, as amended (7 U.S.C. § 499a et seq.).

The fact and circumstances set forth above shall be published.
The application for a license made pursuant to the Perishable Agricultural

Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.) by Respondent
Tomato, Incorporated, is denied.

This Order shall become final and effective thirty-five (35) days after service
hereof upon Respondents, unless there is an appeal to the Judicial Officer

pursuant to section 1.145 of the Rules of Practice (7 C.F.R. §§ 1.130, et seq.,
1.145).

Copies thereof shall be served upon the parties.
[This Decision and Order became final August 14, 1996.-Editor]
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In re: ANDERSHOCK FRUITLAND, INC., AND JAMES A.
ANDERSHOCK, d/b/a AAA RECOVERY.
PACA Docket No. D-95-0531,

Decision and Order filed September 12, 1996.

Failure to make full payment promptly -- Repeated, flagrant, and willful violations -- License
revocation -- Denial of license application.

The Judicial Officer affirmed in partand reversed in partJudge Hunt's (ALJ) Decision and Order
(1) revokingRespondentFruitland'sPACAlicense (becauseRespondentFruitlandcommittedflagrant
andrepeatedviolationsof 7 U.S.C. §499b(4) byfailing to makefull paymentpromptlyforproduce);
and (2) denying RespondentAAA Recovery's application fora PACA license (because JamesA.
Andershock,doingbusinessas AAA Recovery,engaged in practicesof a characterprohibitedby the
PACA while an officer of RespondentFruitland). The Judicial Officer reversed both the ALI's stay
of the ALJ's order of revocation, and the ALJ's provision for an automatic rescission of the ALJ's
order of revocation, because the stay and automatic rescission do not carry out the remedial purposes
of the PACA. Moreover, the factors cited by the ALl for his decision to stay the revocation of
RespondentFruitland's PACAlicense are not relevant circumstances under the Department's sanction
policy for flagrant or repeated failures to make full payment promptly. Excuses for payment
violations and collateral effects of revocation of a PACA license are neither relevant to proceedings
to determine whether the Respondent has failed to make full payment promptly, nor relevant to the
sanction to be imposed on a Respondent who flagrantly or repeatedly fails to make full payment
promptly for produce. The sanction policy in In re S.S. Farms Linn County, Inc., does not alter the
doctrine in In re TheCaito Produce Co. that, because of the peculiarnature of the produce industry,
and the congressionalpurpose that only financially responsiblepersonsshould be engaged in the
produceindustry,excuses for nonpaymentin a particularcase are not sufficient to preventa license
revocationwhere there have beenflagrantor repeatedfailuresto paya substantialamountof money
over anextendedperiodof time. The recorddoesnotjustify reversingthe ALJ's finding,basedupon
credibilitydeterminations,that RespondentFruitlandpaid one of its producecreditorspriorto the
hearing. The JudicialOfficer found that in additionto being flagrant and repeated Respondent
Fruitland's violations of 7 U.S.C. § 499b(4) were willful.

Barbara S. Good, for Complainant.
Joseph P. McCafferty, Cleveland, OH, for Respondent.
Initial decision issued by James W. Hunt, Administrative Law Judge.
Decision and Order issued by William G. Jenson, Judicial Officer.

This case is a disciplinary proceeding instituted pursuant to the Perishable

Agricultural Commodities Act, 1930, as amended, (7 U.S.C. §§ 499a-499s)

(hereinafter PACA), the regulations promulgated pursuant to the PACA, (7

C.F.R. §§ 46.1-.48), and the Rules of Practice Governing Formal Adjudicatory

Administrative Proceedings Instituted by the Secretary, (7 C.F.R. §§ 1.130-. 151)
(hereinafter the Rules of Practice).

The proceeding was instituted by a Notice To Show Cause and Complaint
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(hereinafter Complaint) filed on July 14, 1995, by the Deputy Director, Fruit and
Vegetable Division, Agricultural Marketing Service, United States Department
of Agriculture (hereinafter Complainant). The Complaint alleges that: (1) during
the period May 1994 through May 1995, Andershock Fruitland, Inc. (hereinafter
Respondent Fruitland), committed willful, flagrant, and repeated violations of
section 2(4) of the PACA, (7 U.S.C. § 499b(4)), by failing to make full payment
promptly to 11 sellers of the agreed purchase prices of 113 lots of perishable
agricultural commodities in the total amount of $245,873.4 l, which Respondent
Fruitland had purchased, received, and accepted in interstate and foreign
commerce, (Complaint 7 IV, pp. 4-9); and (2) during the period May 1994
through May 1995, James A. Andershock, as owner of 100 per centum of the

outstanding shares of Respondent Fruitland and president of Respondent
Fruitland, engaged in practices of a character prohibited by the PACA,
(Complaint 7 V, p. 9). The Complaint requests an order revoking Respondent
Fruitland's PACA license and a finding that James A. Andershock, doing
business as AAA Recovery (hereinafter Respondent AAA Recovery), is unfit to
be licensed under the PACA because James A. Andershock, the sole proprietor
of Respondent AAA Recovery, has engaged in practices of a characterprohibited
by the PACA while an officer of Respondent Fruitland, (Complaint, p. 10).

Respondents filed Respondents' Answer on August 10, 1995, and
Respondents' Amended Answer (hereinafter Amended Answer) on September 14,
1995. Respondents: (1) admit that, during the period May 1994 through May
1995, Respondent Fruitland failed to make prompt payment to 11 sellers for 113
lots of perishable agricultural commodities in the total amount of $245,873.41,
which Respondent Fruitland had purchased, received, and accepted in interstate
and foreign commerce, but deny that the failure to pay constitutes willful and
flagrant violations of the PACA, (Amended Answer 7 4, p. 1); (2) deny that,
during the period May 1994 through May 1995, James A. Andershock engaged
in practices of a character prohibited by the PACA, (Amended Answer 7¶ 5, 7,
pp. 1-2); and (3) raise three affirmative defenses, (Amended Answer 77 8-10, p.
2).

Administrative Law Judge James W. Hunt (hereinafter ALJ) presided over
a hearing on September21, 1995, in Chicago, Illinois. Complainant was
represented by Barbara S. Good, Esq., Office of the General Counsel, United
States Department of Agriculture. Respondents were represented by Joseph P.
McCafferty, Esq., Martyn and Associates, Cleveland, Ohio. The ALJ filed an
Initial Decision and Order on December 15, 1995, in which he found that

Respondent Fruitland had committed flagrant and repeated violations of section
2 of the PACA, (7 U.S.C. § 499b). (Initial Decision and Order, p. 8.) The ALJ
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revoked Respondent Fruitland's PACA license, but stayed the revocation for 1
year from the date of the Initial Decision and Order. Further, the ALJ provided
for the automatic rescission of the revocation if Respondent Fruitland "owes no
money for due and unpaid purchases of produce" at that time. (Initial Decision
and Order, pp. 8-9.) The ALJ also denied Respondent AAA Recovery's
application for a PACA license. (Initial Decision and Order, p. 9.)

On January 16, 1996, Complainant appealedto the Judicial Officer to whom
authority to act as final deciding officer in the Department's adjudicatory
proceedings subject to 5 U.S.C. §§ 556 and 557 has been delegated, (7 C.F.R.
§ 2.35).' On March 4, 1996, Respondents responded to Complainant's appeal,
and on March 5, 1996, the case was referred to the Judicial Officer for decision.

Based upon a careful consideration of the record in this case, the Initial

Decision and Order is adopted as the final Decision and Order, except that I do
not delay for 1 year the revocation of Respondent Fruitland's PACA license, and
I do not provide for the potential rescission of the revocation order. Additions
or changes to the Initial Decision and Order are shown by brackets, deletions
from the Initial Decision and Order are shown by dots, and minor editorial
changes to the Initial Decision and Order are not specified. Additional
conclusions by the Judicial Officer follow the ALJ's discussion.

ADMINISTRATIVE LAW JUDGE'S INITIAL DECISION

(AS MODIFIED)

Facts

Respondent . . . Fruitland is wholly-owned and operated by James A.
Andershock. [Respondent Fruitland] buys and sells a full line of fruits and
vegetables at its principal place of business in Chesterton, Indiana.

James A. Andershock started [in] the [produce] business when he was 13 by
selling fruit from the front yard of his parents' house. A year or two later he
moved his operation to a highway fruit stand. About 1975, [Mr. Andershock]

'ThepositionofJudicialOfficerwasestablishedpursuantto theActof April4, 1940,(7 U.S.C.
§§450c-450g);ReorganizationPlanNo.2 of 1953,18Fed.Reg.3219(1953),reprintedin5 U.S.C.
app. at 1490(1994);andsection212(a)(1)of the Departmentof AgricultureReorganizationActof
1994,(7 U.S.C.§ 69t2(a)(1)).
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began operating a fruit stand in Florida in the winter months, returning to his
Indiana operation in the summer. Over time, he expanded into wholesaling and
received a PACA dealer's license in 1985. Respondent [Fruitland's] sales have
grown to between 4 and 6 million dollars a year and it employs 38 people. In
1995, [Mr.] Andershock said he attempted to get his 12-year-old son involved
in the business as a licensed produce repacker called AAA Recovery. The
application [for a PACA license] was [denied] because James Andershock's name
was on the check for the license fee. [Mr.] Andershock then applied for a

[PACA] license for AAA Recovery in his name. The record does not indicate
any failures by [Respondent] Fruitland or [Respondent AAA Recovery] to
comply with the PACA prior to this proceeding.

In the last year or two, Respondent Fruitland began experiencing difficulties
when several customers went out of business owing Respondent [Fruitland]

money. [United States Department of Agriculture (hereinatler] USDA) officials,
in turn, began receiving complaints about Respondent [Fruitland's] failing to
make payments to its suppliers. Candace Criss, a USDA marketing specialist,
conducted an audit of Respondent [Fruitland's] operations in May 1995.
Respondent [Fruitland's] accountant, Veronica Jackson, cooperated with Criss
and provided her with copies of Respondent [Fruitland's] invoices. Criss
determined that there were 113 transactions involving due and unpaid produce

purchases totalling over $245,000. The largest of these was $171,268 owed to
Thomas Produce Company in Boca Raton, Florida.

Criss conducted a second audit in August 1995. She found that the amount

of the "old" unpaid purchases had been reduced to $191,000, but that, since May
[1995,] Respondent Fruitland had "new" due and unpaid purchases of $46,709.70.

At the hearing on September [21, 1995], Veronica Jackson testified that the
following accounts remained unpaid:

Ron's Melon Market $ 3,525.20
Durante & Termini 5,428.00
Paul Sinclair Sales 13,527.50

Berrybrook Farms, Inc. 1,125.50
DeGroot's Vegetable Farm 2,030.00
Strube Celery & Vegetable Co. 4,413.55
J. Caruso 1,370.00
Five Star 147.00

Total $31,566.75
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Jackson also said that [Respondent] Fruitland has an unpaid balance of
$42,662.96 arising from a transaction with a farmer in Michigan. She further
testified that [Respondent] Fruitland carries receivables of $284,179.19 on its
books, but of that amount about $88,000 has been extended as credit and another

$96,000 is in bankruptcy courts, leaving $99, I 15.49 as collectible.
John Thomas, president of Thomas Produce Company, which was owed

$171,268 by Respondent Fruitland for produce purchases, testified that the debt
to Thomas Produce [Company] was satisfied prior to the hearing through a
transaction whereby one of [John] Thomas' companies, called Thomas
Investments, Inc., paid Thomas Produce [Company] the amount [Respondent]
Fruitland owed. The payment constitutes a loan from Thomas Investments[,
Inc.,] to [Respondent] Fruitland, which [Thomas Investments, Inc.,] secured by
a mortgage on [Respondent] Fruitland's property, t James Andershock testified
that at the time of the hearing Respondent Fruitland had an inventory of fruits
and vegetables of approximately $145,150.

Complainant contends that, because [Respondent] Fruitland continued to owe
money for its produce purchases as of the time of the hearing, [Respondent
Fruitland] was not in compliance with the PACA and that its [PACA] license
should be revoked. [Complainant] also contends that, because James Andershock
was the owner and operator of Respondent Fruitland, his application for a
[PACA] license for [Respondent] AAA Recovery should be denied.

Law

1. Section 2(4) of the PACA... provides:

[§ 499b. Unfair conduct]

It shall be unlawful in or in connection with any transaction in interstate or

foreign commerce--

(4) For any commission merchant, dealer, or broker to make, for a

IComplainant contends that Respondent [Fruitland] failed to produce any records of this loan.

However, John Thomas offered to produce the loan check. Complainant did not ask to see it. (Tr.

119-20.)
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fraudulent purpose, any false or misleading statement in connection with any
transaction involving any perishable agricultural commodity which is received
in interstate or foreign commerce by such commission merchant, or bought
or sold, or contracted to be bought, sold, or consigned, in such commerce by
such dealer, or the purchase or sale of which in such commerce is negotiated
by such broker; or to fail or refuse truly and correctly to account and make
full payment promptly in respect of any transaction in any such commodity
to the person with whom such transaction is had; or to fail, without reasonable
cause, to perform any specification or duty, express or implied, arising out of
any undertaking in connection with any such transaction; or to fail to maintain
the trust as required under section 499e(c) of this title[.

7 U.S.C. § 499b(4).]

2. Section 8(a) [of the PACA] . . . provides:

[§ 499h. Grounds for suspension or revocation of license

(a) Authority of Secretary]

Whenever (1) the Secretary determines, as provided in section 499f of this
title, that any commission merchant, dealer, or broker has violated any of the
provisions of section 499b of this title, or (2) any commission merchant,
dealer, or broker has been found guilty in a Federal court of having violated
section 499n(b) of this title, the Secretary may publish the facts and
circumstances of such violation and/or, by order, suspend the license of such
offender for a period not to exceed ninety days, except that, if the violation
is flagrant or repeated, the Secretary may, by order, revoke the license of the
offender.

[7 U.S.C. § 499h(a).]
i

3. Section 4(d) [of the PACA] . . . provides...:

[§ 499d. Issuance of license

(d) Withholding license pending investigation]
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The Secretary may withhold the issuance of a license to an applicant, for
a period not to exceed thirty days pending an investigation, for the purpose
of determining (a) whether the applicant is unfit to engage in the business of
a commission merchant, dealer, or broker because the applicant, or in case the
applicant is a partnership, any general partner, or in case the applicant is a
corporation, any officer or holder of more than 10 per centum of the stock,
prior to the date of the filing of the application engaged in any practice of the
character prohibited by... [the PACA] or was convicted of a felony in any
State or Federal court, or (b) whether the application contains any materially
false or misleading statement or involves any misrepresentation, concealment,
or withholding of facts respecting any violation of the... [PACA] by any
officer, agent, or employee of the applicant. If after investigation the
Secretary believes that the applicant should be refused a license, the applicant
shall be given an opportunity for hearing within sixty days from the date of
the application to show cause why the license should not be refused. If after
the hearing the Secretary finds that the applicant is unfit to engage in the
business of a commission merchant, dealer, or broker because the applicant

or in case the applicant is a partnership, any general partner, or in case the
applicant is a corporation, any officer or holder of more than 10 per centum
of the stock, prior to the date of the filing of the application engaged in any
practice of the character prohibited by... [the PACA] or was convicted of
a felony in any State or Federal court, or because the application contains a
materially false or misleading statement made by the applicant or by its
representative on its behalf, or involves a misrepresentation, concealment, or
withholding of facts respecting any violation of the . . . [PACA] by any
officer, agent, or employee, the Secretary may refuse to issue a license to the
applicant.

[7 U.S.C. § 499d(d).]

Regulations

Section 46.2(aa)[(5) of the regulations issued pursuant to the PACA provides:

§ 46.2 Definitions.]

(aa) Full payment promptly is the term used in the [PACA] in specifying
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the period of time for making payment without committing a violation of the
[PACA]. "Full payment promptly," for the purpose of determining violations
of the [PACA], means:

(5) Payment for produce purchased by a buyer, within 10 days after the
day on which the produce is accepted[.

7 C.F.R. § 46.2(aa)(5).]

Discussion

The primary purpose of the PACA is to protect growers and producers from
the "sharp practices of financially irresponsible and unscrupulous brokers" in the
produce industry. In re Tony Kastner & Sons Produce Co., 51 Agric. Dec. 741,
745 (1992). It is the firmly established policy of USDA that when there is more
than one failure to make prompt payment for the purchase of produce and the
amount involved is more than de minimis, there is a violation of the PACA and

the violation is considered repeated and flagrant, regardless of the reason for the
non-payment. When a non-complying Respondent fails to make full payment by
the time of the hearing, USDA's sanction for the violation is revocation of the
Respondent's [PACA] license. In re The Caito Produce Co., 48 Agric. Dec.
602, 611,629 (1989). In the circumstances here, Respondent Fruitland failed to
make prompt payment for more than one purchase of produce, and,
notwithstanding its efforts to pay its creditors, there remained a substantial
amount (approximately $74,229) that was due and unpaid at the time of the
hearing. 2 Accordingly, as required by USDA policy, Respondent Fruitland's
PACA license shall be ordered revoked and Respondent AAA Recovery's

application for a license shall be ordered denied because [James A.] Andershock,
[the sole proprietor of AAA Recovery,] as owner and operator of Respondent

2AlthoughRespondent[sadmit]in[theirAmended]Answerthat [RespondentFruitland]owed
moneyfor itspurchases,as foundby... CandaceCriss,[AgriculturalMarketingSpecialistfor the
AgriculturalMarketingService,FruitandVegetableDivision,PerishableAgriculturalCommodities
ActBranch,]Respondent[s]suggest[]thatCriss' investigationwas improperbecausesheallegedly
failed to tell Respondent[s]the purpose of her investigation. Criss testified that she did tell
Respondent[s]thepurposeof her investigation.WhetherCrissdidor not,I find,aller reviewingthe
record,thatin eithercase shedid notengagein anyconductthat wasprejudicialtoRespondent[s].
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Fruitland, engaged in conduct of a character prohibited by the PACA.

Findings of Fact

1. Respondent Fruitland is a corporation organized and existing under the laws
of the State of Indiana. Its business and mailing address is 921 East U.S.

Highway 20, Chesterton, Indiana 46304-1376. (Complaint [7 II.(a), p. 3;
Amended] Answer [7 2, p. l.])

2. Pursuant to the licensing provisions of the PACA, license number 860516

was issued to Respondent Fruitland on January 14, 1986.... (Complaint [7
II.(b), p. 3; Amended] Answer [7 2, p. 1.])

3. James A. Andershock is the president and owner of [100 per centum of the
outstanding shares of] Respondent Fruitland. [(Complaint ¶ II.(c), p. 3; Amended
Answer ¶ 2, p. i.)]

4. The business and mailing address of ... James A. Andershock, doing
business as AAA Recovery, is 921 East U.S. Highway 20, Porter, Indiana 46304.
(Complaint [7 llI.(a), p. 3; Amended] Answer [7 3, p. 1.])

5. [Respondent] AAA [Recovery] has never been licensed under the PACA.
[(Complaint ¶ IlI.(b), p. 4; Amended Answer ¶ 3, p. 1.)]

6. During the period May 1994 through May 1995, Respondent Fruitland
purchased, received, and accepted I 13 lots of perishable agricultural commodities
from I l sellers in interstate and foreign commerce, but failed to make full
payment promptly of the agreed purchase prices, or balances thereof, in the total
amount of $245,873.41. [(Complaint ¶ IV, pp. 4-8; Amended Answer ¶ 4, p.
l.)]
7. Respondent [AAA Recovery] filed an application for a PACA license on

June 22, 1995. [The application of Respondent AAA Recovery lists JamesA.
Andershock as the sole proprietor. (Complaint ¶ VI.(a), (b), p. 9; Amended
Answer ¶ 6, p. 2.)]

8. As of the date of the hearing, Respondent Fruitland had paid to its produce
creditors a portion of the amounts [alleged] in the Complaint [and admitted by
Respondents in their Amended Answer] as having not been promptly paid.
However, as of the date of the hearing, Respondent Fruitland had a past-due and

unpaid produce debt of approximately $74,229.

Conclusions of Law

Respondent... Fruitland... committed flagrant[, willful,] and repeated
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violations of section 2[(4)] of the PACA, (7 U.S.C. § 499b[(4)]). Respondent
•.. AAA Recovery is not entitled to a license•

ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER

Complainant raises two issues in Complainant's Appeal Petition and
Supporting Brief (hereinafter CAP).

First, Complainant contends that:

[T]he ALJ improperly applied the Department's sanction policy in

delaying the effective date of the revocation for one year and providing
for automatic rescission of the order of revocation upon condition that

[R]espondent has no "due and unpaid" purchases of produce one year
from the date of the Initial Decision•

CAP, p. 2.

I agree with Complainant• Failure to pay for perishable agricultural

commodities is a very serious violation of the PACA, (7 U.S.C. § 499b(4)). 3

The PACA provides for the revocation of a license if the Secretary finds flagrant
or repeated violations of the PACA, regardless of whether the finn is unable to

pay due to circumstances beyond its control• (7 U.S.C. § 499h(a).) It is the

policy of this Department to impose severe sanctions for violations of the PACA

that are repeated or are regarded by administrative officials and the Judicial

Officer as serious, in order to serve as an effective deterrent not only to

Respondents, but also to potential violators• Both the House Committee on

Agriculture and the Senate Committee on Agriculture and Forestry have referred

31nre Tri-County Wholesale Produce Co., 45 Agric. Dec. 286, 298 (1986), aff'd per curiam,
822 F.2d 162 (D.C. Cir. 1987), reprinted in 46 Agric. Dec. 1105 (1987); In re B.G. Sales Co., 44
Agric. Dec. 2021, 2025 (1985); In re Gilardi Truck & Transportation. Inc., 43 Agric. Dec. 118, 147
(1984); In re Jarosz Produce Farms, Inc., 42 Agric. Dec. 1505, 1513 ( 1983);In re Oliverio,Jackson,
Oliverio, Inc., 42 Agric. Dec. 1151, 1154 (1983); In re Evans Potato Co., 42 Agric. Dec. 408, 410
(1983); In re Melvin Beene Produce Co., 41 Agric. Dec. 2422, 2425 (1982), aif"d, 728 F.2d 347 (6th
Cir. 1984); In re Finer Foods Sales Co., 41 Agric. Dec. 1154, 1168 (1982), aft'd, 708 F.2d 774
(D.C. Cir. 1983); In re Carlton F. Stowe, Inc., 41 Agric. Dec. 1116, 1126 (1982), appealdismissed,
No. 82-4144 (2d Cir. Oct. 13, 1982); In re The Connecticut Celery Co., 40 Agric. Dec. 1131, 1133
(1981); In re United Fruit & Vegetable Co., 40 Agric. Dec. 396, 402 (1981), aft'd, 668 F.2d 983
(8th Cir.), cert. denied, 456 U.S. 1007 (1982); In re Columbus Fruit Co., 40 Agric. Dec. 109, 112
(1981), aff'd mere., 673 F.2d 551 (D.C. Cir. 1982), printed in 41 Agric. Dec. 89 (1982).
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to the PACA as an intentionally "tough" law, as follows:

The Perishable Agricultural Commodities Act is admittedly and
intentionally a "tough" law. It was enacted in 1930 for the purpose of
providing a measure of control and regulation over a branch of industry
which is engaged almost exclusively in interstate commerce, which is
highly competitive, and in which the opportunities for sharp practices,
irresponsible business conduct, and unfair methods are numerous. The law
was designed primarily for the protection of the producers of perishable
agricultural products--most of whom must entrust their products to a buyer
or commission merchant who may be many thousands of miles away, and

depend for their payment upon his business acumen and fair dealing--and
for the protection of consumers who frequently have no more than the oral
representation of the dealer that the product they buy is of the grade and
quality they are paying for.

The law has fostered an admirable degree of dependability and fairness
in the industry chiefly through the method of requiring the registration of
all those who carry on an interstate business in perishable agricultural
commodities and denying this registration to those whose business tactics
disqualify them. It also provides the procedures and the authority with
which complaints within the industry can be settled without resort to courts
of law. In spite of the strictness of some of the provisions of the law, the
[PACA] and its administration by the Department of Agriculture have won
the almost unanimous approval of this important food distributing industry
and now have its virtually undivided support.

H.R. Rep. No. 1196, 84th Cong., 1st Sess. 2 (1955). 4
The Judicial Officer explained the justification for the stringency of the law,

as follows:

If a licensee is going to extend credit to its purchasers in this regulated
industry, it must be adequately capitalized to be able to sustain any losses
that result. If losses occur which jeopardize a licensee's ability to meet its
obligations, it must immediately obtain more capital, or suffer the

4S. Rep.No.2507,84thCong.,2d.Sess.(1956),reprintedin 1956U.S.C.C.A.N.3699,3701
(quotingH.R.Rep.No. 1196,84thCong.,1stSess.(1955)).
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consequences if the violations occur. In this regulated industry, the risk of
loss should be taken by the banking community, whose business it is to

supply risk capital, or by stockholders or by other risk takers. Other

licensees engaged in business in this vital agricultural marketing system
should not be subjected to risk resulting from respondent's under-

capitalization or bad debt experience.

In re John H. Norman & Sons Distributing, Co., 37 Agric. Dec. 705, 719-20

(1978).

In section 525(a) of the Bankruptcy Code, Congress again recognized the

importance of having only financially responsible firms in the perishable

agricultural commodities business. In that section, Congress carved out an

explicit exception to the anti-discrimination provision of the Bankruptcy Code

for the PACA. s Congressman Foley, Chairman of the House Agriculture

Committee, explained the need for this exception, as follows:

Under the Perishable Agricultural Commodities Act, commission

merchants, dealers, and brokers are required to be licensed and to account

and pay promptly for all commodities purchased. Failure to pay can result

in suspension of a license, and flagrant and repeated failure may result in

revocation of a license. Licensees may in certain circumstancesbe required

by the Secretary to post a bond as evidence of financial responsibility.

And the Secretary may refuse to issue licenses to persons who have
violated the act or have been convicted of a felony.

SSection 525(a) of the Bankruptcy Code states:

(a) Except as provided in the Perishable Agricultural Commodities Act, 1930[, (7 U.S.C. §§
499a-499s)], ... a governmental unit may not deny, revoke, suspend, or refuse to renew a
license, permit, charter,franchise, orother similargrant to, condition such a grant to, discriminate
with respect to such a grant against, deny employment to, terminate the employment of, or
discriminate with respect to employment against, a person that is or has been a debtor under this
title or a bankrupt or a debtor under the Bankruptcy Act, or another person with whom such
bankrupt or debtor has been associated, solely because such bankrupt or debtor is or has been a
debtor under this title or a bankrupt or debtor under the Bankruptcy Act, has been insolvent
before the commencement of the case under this title, or during the case but before the debtor
is granted or denied a discharge, or has not paid a debt that is dischargeable in the case underthis
title or that was discharged under the Bankruptcy Act.

IIU.S.C.§ 525(a).
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The Committee on Agriculture has no quarrel with the "fresh-start"

philosophy underlying this bill. However, that philosophy is not new and

has heretofore been one of the principal purposes of the bankruptcy laws.

Because of the peculiar vulnerability of producers of perishable agricultural

commodities and livestock, Congress has seen fit, notwithstanding this
philosophy, to enact and from time to time amend the Perishable

Agricultural Commodities Act.

123 Cong. Rec. 35,641, 35,672 (1977).

The Department's policy is to revoke the PACA license of any Respondent

that has not made full payment promptly to sellers of the agreed purchase prices

of perishable agricultural commodities purchased, received, and accepted in
interstate or foreign commerce, and fails to make such payments by the time of

the hearing. 6 This policy is designed not only to deter purchasers of perishable

agricultural commodities from failing to make full payment promptly, but also

is designed to limit participation in the perishable agricultural commodities

industry to financially responsible persons, which is one of the primary goals of

the PACA. 7 This admittedly harsh sanction policy has consistently been upheld

6See,e.g., In re Boss Fruit & Vegetable, Inc., 53 Agric.Dec. 761,788 (1994), appeal dismissed,
No. 94-70408 (9th Cir. Nov. 17, 1994); In re The Norinsberg Corp., 52 Agric. Dec. 1617, 1623
(1993), aft'd, 47 F.3d 1224 (D.C. Cir.), cert. denied, 116 S.Ct. 474 (1995); In re Roxy Produce
Wholesalers, Inc., 51 Agric. Dec. 1435, 1441 (1992); In re Lloyd Myers Co., 51 Agric. Dec. 747,
765 (1992), aft'd, 15 F.3d 1086, 1994WL 20019 (9th Cir. 1994) (not to be cited as precedent under
9th Circuit Rule 36-3), printed in 53 Agric. Dec. 686 (1994); In re The Cairo Produce Co., supra,
48 Agric. Dec. at 629-42; In re McQueen Brothers Produce Co., 47 Agric.Dec. 1462, 1467 (1988),
affd, 916 F.2d 715, 1990 WL 157022 (7th Cir. 1990); In re Carpenito Bros. Inc., 46 Agric. Dec.
486, 506 (1987), aft'd, 851 F.2d 1500, 1988WL 76618 (D.C. Cir. 1988); In re Clarence Miller Co.,
43 Agric. Dec. 529, 532 (1984); In re Gilardi Truck & Transportation, Inc., supra, 43 Agric. Dec.
at 123, 149-50.

7Tri-County WholesaleProduce Co. v. United States Dep 't of dgric., 822 F.2d 162, 163 (D.C.
1987) (per curiam); Marvin Tragash Co. v. United States Dep 't of Agric., 524 F.2d 1255, 1257 (5th
Cir. 1975); Chidsey v. Guerin, 443 F.2d 584, 588-89 (6th Cir. 1971); Zwick v. Freeman, 373 F.2d
110, 117 (2d Cir.), cert. denied, 389 U.S. 835 (1967); In re Boss Fruit & Vegetable, Inc., supra, 53
Agric. Dec. at 785; In re Full Sail Produce, Inc., 52 Agric. Dec. 608, 621 (1993); In re Rox-y
Produce Wholesalers, Inc., supra, 51 Agric. Dec. at 1440; In re Melvin Beene Produce Co., supra,
41 Agric. Dec. at 2425; In re Finer Foods Sales Co., supra, 41 Agric. Dec. at 1168; In re EP.C.,
Inc., 41 Agric. Dec. 734, 741-42 (1982); In re The Connecticut Celery Co., supra, 40 Agric. Dec.
at 1133; In re Mel's Produce, Inc., 40 Agric. Dec. 792, 793 (1981); In re United Fruit & Vegetable

(continued...)
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by the courts)

Respondent Fruitland, relying on In re American Fruit Purveyors, Inc., 30

Agric. Dec. 1542 (1971), contends that there is precedent to support a stay or

abeyance of a sanction order. (Response of Respondent Andershock's Fruitland,

Inc., to Complainant's Appeal Petition (hereinafter Respondent Fruitland's

Response), pp. 7-8.) Respondent Fruitland's reliance on In re American Fruit

Purveyors, Inc., supra, is misplaced. First, the American Fruit Purveyors case

was decided prior to the adoption of current Department policy, and second, the

facts upon which the Judicial Officer based his abeyance of the sanction order

in the American Fruit Purveyors case are not present in the instant proceeding.

In the American Fruit Purveyors case, the Judicial Officer suspended

American Fruit Purveyors, Inc.'s, PACA license for 14 days for flagrantly and

repeatedly failing to make full payment of the agreed purchase prices of

perishable agricultural commodities purchased in interstate commerce. The
Judicial Officer held the suspension of American Fruit Purveyors, Inc.'s, PACA

license in abeyance for 4 years upon the condition that American Fruit

Purveyors, Inc., pay for perishable agricultural commodities in accordance with

the regulations issued under the PACA or in accordance with written agreements

between American Fruit Purveyors, Inc., and sellers of perishable agricultural

commodities. The Judicial Officer specifically based this sanction on the facts
of the case, as follows:

In the most recent litigated case under the [PACA] involving a firm's

7(...continued)
Co., supra, 40 Agric. Dec. at 402; In re Columbus Fruit Co., supra, 40 Agric. Dec. at 112;In re Sam
Leo Catanzaro, 35 Agric. Dec. 26, 33 (1976), a_rd, 556 F.2d 586 (9th Cir. 1977) (unpublished),
printed in 36 Agric. Dec. 467 (1977). See also Harry Klein Produce Corp. v. United States Dep "t
of Agric., 831 F.2d 403, 405 (2d Cir. 1987) (the PACA is a remedial statute designed to ensure that
commerce in perishable agricultural commodities is conducted in an atmosphere of financial
responsibility).

gin re Joe Phillips &Associates, Inc., 48 Agric. Dec. 583 (1989), aftd, 923 F.2d 862, 1991WL
7136 (9th Cir. 1991), printed in 50 Agric. Dec. 847 (1991) (not to be cited as precedent under 9th
Circuit Rule 36-3); In re Melvin Beene Produce Co., supra; In re Finer Foods Sales Co.. supra; In
re C.B. Foods, Inc., 40 Agric. Dec. 961 (1981), aff'dmem., 681 F.2d 804 (3d Cir.), cert. denied, 459
U.S. 831 (1982); In re Sam Leo Catanzaro, supra; In re Maine Potato Growers, Inc., 34 Agric. Dec.
773 (1975), aftd, 540 F.2d 518 (lst Cir. 1976); In re J. Acevedo & Sons, 34 Agric. Dec. 120, aff'd
per curiam, 524 F.2d 977 (5th Cir. 1975); In re George Steinberg & Son, Inc., 32 Agric. Dec. 236
(1973), aft'd, 491 F.2d 988 (2d Cir.), cert. denied, 419 U.S. 830 (1974).
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failure to pay promptly for 48 lots of produce (the delay in payment
ranging from 21 to 175 days), the firm's [PACA] license was suspended
for 15 days. In re William D. Bethea, 22 [Agric. Dec.] 824, 826-827
[(1963)]. However, in the Bethea case, there were no mitigating
circumstances. As far as the record in that case shows, the respondent
intentionally failed to pay promptly. In the present case, on the other hand,
as far as the record shows, the respondent not only thought that it had
implied agreements which justified delays in payment, but the respondent
also notified the complainant of its views on a number of occasions, and

there is no evidence in the record that the complainant ever corrected the
respondent's misunderstanding.

In these circumstances, rather than impose an active suspension, as was
done in the Bethea case, I believe that it is more appropriate to suspend the
respondent's license for two weeks, but hold the suspension in abeyance for

a period of four years, conditioned upon the respondent paying promptly
during such period.

In re American Fruit Purveyors, Inc., supra, 30 Agric. Dec. at 1597. (Footnotes
omitted.)

Ruling on a petition for reconsideration in the American Fruit Purveyors
case, the Judicial Officer further explained the basis for the lenient sanction, as
follows:

The complainant argues that the sanction imposed in this case is too

lenient (Petition, pp. 26-28). The complainant states (Petition p. 28):

We submit that if this "sanction" remains, it will only serve to encourage
others to violate the [PACA]. This is especially true in this instance since
this sanction is the first one imposed by this particular Judicial Officer and

the industry will probably interpret his action as a pattern for the type of
sanctions they can expect from him in the future when they engage in
serious and willful violations of the [PACA] as found by the Judicial
Officer to have been perpetrated by this respondent.

If this decision raises expectations in the industry of lenient sanctions for
serious or flagrant violations, their expectations will be short-lived. For
example, I have just filed a Tentative Decision in a case under another

regulatory statute in which I agreed with the Hearing Examiner's findings



ANDERSHOCK FRUITLAND, INC., AND JAMES A. ANDERSHOCK 1219
55 Agric. Dec. 1204

as to the violations but increased the recommended suspension of 45 days

to three years.

The lenient sanction was issued in this case solely because the

complainant failed to prove a convincing case. As explained in the
decision, the respondent advised the complainant in writing of its
construction of the [PACA] and regulations on a number of occasions
and--as far as the record shows--the complainant made no effort to inform

the respondent that it disagreed with its construction.

In re American Fruit Purveyors, Inc., 31 Agric. Dec. 122, 127-28 (1972) (Ruling
on Complainant's Petition for Reconsideration).

In the instant proceeding, Respondent Fruitland's failures to pay promptly
were not based upon a misunderstanding, which Respondent Fruitland brought
to Complainant's attention on several occasions, but rather, were flagrant, willful,
and repeated failures to make full payment promptly of $245,873.41 to 11 sellers
for 113 lots of perishable agricultural commodities over the course of 1 year.

The Department's current sanction policy is set forth in In re S.S. Farms
Linn County, Inc. (Decision as to James Joseph Hickey and Shannon Hansen),
50 Agric. Dec. 476, 497 (1991), aft'd, 991 F.2d 803 (9th Cir. 1993), 1993 WL
128889 (not to be cited as precedent under 9th Circuit Rule 36-3), as follows:

IT]he sanction in each case will be determined by examining the nature of
the violations in relation to the remedial purposes of the regulatory statute

involved, along with all relevant circumstances, always giving appropriate
weight to the recommendations of the administrative officials charged with
the responsibility for achieving the congressional purpose.

Respondent Fruitland by it own admission failed to make full payment
promptly to 11 sellers of the agreed purchase prices in the total amount of
$245,873.41 for 113 lots of perishable agricultural commodities during the period

May 1994 through May 1995. Failure to pay for perishable agricultural
commodities not only adversely affects those who are not paid, but such
violations of the PACA have a tendency to snowball. On occasion, one PACA
licensee fails to pay another licensee who is unable to pay a third licensee. Thus,
the failure to pay could have serious repercussions to perishable agricultural
commodity producers and other PACA licensees and even consumers of

perishable agricultural commodities who ultimately bear increased industry costs
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resulting from failures to pay. 9 These adverse repercussions can be avoided by

limiting participation in the perishable agricultural commodities industry to
financially responsible persons, which is one of the primary goals of the
PACA. l0

Just as in the case of the savings and loan industry, if a PACA licensee is in

financial difficulty (i.e., not able to pay the agreed purchase prices of perishable
agricultural commodities promptly), the loss to the perishable agricultural
commodities industry as a whole is frequently much less if the PACA licensee's

license is revoked promptly. Allowing a PACA licensee that is in financial

difficulty to remain in business increases financial risks to others. Frequently,
a PACA licensee in financial difficulty increases its volume significantly, perhaps

taking imprudent risks. If the PACA licensee's efforts to regain financial

stability are unsuccessful, many other unsuspecting persons are exposed to the
risk of nonpayment. In order to carry out the purposes of the PACA, it is

imperative that PACA licenses be revoked as quickly as possible from licensees

who flagrantly or repeatedly fail to make full payment promptly.

The administrative officials charged with responsibility for administering the
PACA have long recommended revocation of PACA licenses where there have

been many failures to pay promptly involving lengthy delays in making full
payment. _

In the instant proceeding, Ms, Joan Colson, an auditor with the United States

Department of Agriculture, Agricultural Marketing Service, Perishable

Agricultural Commodities Act Branch, (Tr. 71), testified regarding the
administrative officials' policy as to payment violations and the sanction to be
imposed upon Respondents, as follows:

9Although the PACA is primarilyto protect perishable agricultural commodity producers, it "is
also 'for the protection of consumers' (H.R. Rep. No. 1196, 84th Cong., 1st Sess., p. 2), inasmuch
as increased industry costs resulting from failures to pay or other unfairpractices are ultimately borne
by consumers." In re Sam Leo Catanzaro, supra, 35 Agric. Dec. at 33. See also In re B.G. Sales
Co., supra, 44 Agric. Dec. at 2026; In re Melvin Beene Produce Co., supra, 41 Agric. Dec. at 2426;
In re Finer Foods Sales Co., supra, 41 Agric. Dec. at 1169;In re The Connecticut Celery Co., supra,
40 Agric. Dec. at 1134; In re Columbus Fruit Co., supra, 40 Agric. Dec. at 114.

l°See footnote 7.

12See,e.g., In re Lloyd Myers Co., supra, 51 Agric. Dec. at 764; In re Southwest Produce, Inc.,
34 Agric. Dec. 160, 171-72, aff'dper curiam, 524 F.2d 977 (5th Cir. 1975); In re .1. ,4cevedo &
Sons, supra, 34 Agric. Dec. at 133,
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BY MS. GOOD:

Q. Ms. Colson, what, if any, violations of the PACA were uncovered by the
investigative materials you reviewed in this case and the testimony that you
have heard here today?

[BY MS. COLSON:]

A. That Andershock Fruitland Inc. committed repeated and flagrant
violations of Section 2-4 of the PACA and that when the second investigation
was conducted the rollover debt existed.

Q. Now, have you yourself conducted any investigation in this case?

A. Yes.

Q. Is there anything unique about the produce industry that makes failures
to pay promptly particularly harmful?

A. The industry is very unique because of the items involved are highly

perishable. The items have to go from growing areas to other areas of the
country in order to reach the consumer at the height of its edible appeal.
Because of the short expand time, industry members don't always have time
to perform extensive credit checks that may be commonplace in other
industries. Therefore, the members have to rely a great deal on trust.

For example, a typical transaction involves a shipper and a receiver. The
shipper, usually on the basis of a few phone calls, ships produce, many times
worth thousands of dollars, to the receivers on the basis or the promise that

they will pay for that produce and pay for it promptly.

The receiver on the other hand, trusts that the shipper will ship the kind,

grade and quality that they contracted to.

Q. What is the sanction that the Complainant recommends as a result of
Respondent's failures to make full payment promptly in this case?

A. We recommend that a finding be made that Andershock Fruitland Inc.

committed repeated and flagrant violations of Section 2-4 of the act and that
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the license be revoked,

With regard to James Andershock d.b.a. AAA Recovery, we recommend
that their license application be denied.

Q. What were the major factors considered in arriving at the sanction
recommendation, with respect to Andershock Fruitland Inc.?

A. There were basically four factors. The number of violations, the number

of sellers involved, the amount of money involved and the time period
involved. In this particular circumstance, it was 113 transactions that
Andershock Fruitland Inc. failed to pay to 11 sellers in the amount of
$246,000 approximately.

The time period was about a year from May of '94 through May of '95.
The last one would be the effect that these violations have on the industry.

Q. And what effect do these violations have on the industry?

A. Basically it's a ripple effect. If there's a Firm A and Firm B and Firm
C, and they each sell to each other, Firm A sold to Firm B, Firm B sold to
Firm C, and Firm C failed to pay Firm B for the produce, then that puts
financial harm on that firm and puts them in more distress in order to pay
Firm A. So their ripple effect is throughout the industry for any particular
transaction.

Q. What effect would the recommended sanction of revocation of the

license have on the produce industry?

A. Basically a deterrent effect to the industry.

Q. Is this a strong deterrent effect?

A. Yeah, the Secretary, when he issues a license, he's making the statement
to the industry. If a person or a firm has been found to act in the character

prohibited by the act or commit violations of the act, then the Secretary is
saying that these violations are very serious and that, you know, action will
be taken against them or a license won't be issued if they've committed them.
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Tr. 75-78.
The ALJ's Initial Decision and Order revoking Respondent Fruitland's

PACA license for flagrant and repeated violations of section 2(4) of the PACA,
(7 U.S.C. § 499b(4)), which would not have taken effect for 1 year from the date
of the Initial Decision and Order and which would have been automatically

rescinded if, 1 year from the date of the Initial Decision and Order, Respondent
Fruitland "owes no money for due and unpaid purchases of produce," (Initial
Decision and Order, pp. 8-9), is not in accord with Department policy, and does

not carry out the remedial purposes of the PACA. Rather, the ALJ's Initial
Decision and Order would allow, and even encourage, Respondent Fruitland to
continue to violate the PACA and the regulations issued pursuant to the PACA.

Section 46.2(aa)(5) of the regulations issued pursuant to the PACA defines

full payment promptly as payment for produce purchased by a buyer within 10
days after the day on which the produce is accepted. (7 C.F.R. § 46.2(aa)(5).)
The ALJ's Initial Decision and Order constructively amends this definition offull

payment promptly by providing Respondent Fruitland with 1 year from the date
of the Initial Decision and Order in which to make payment for produce, rather

than the 10-day period provided in 7 C.F.R. § 46.2(aa)(5). Further, the ALJ's
Initial Decision and Order allows this financially-unstable PACA licensee to
remain in business and, for an additional year, to expose to financial risks the

very persons the PACA was designed to protect: producers, sellers, consumers,
and other PACA licensees.

If the relaxed sanction imposed by the ALJ in the Initial Decision and Order

were to be imposed routinely on PACA licensees who fail to make full payment
promptly in accordance with the PACA, financially-troubled PACA licensees
would be encouraged to forego prompt payment, because the Department's
sanction would be an order allowing the PACA licensee to further violate the

PACA by taking up to an additional year to pay for produce.
The ALJ explained the basis for his Initial Decision and Order allowing

Respondent Fruitland an additional year in which to pay for perishable
agricultural commodities, as follows:

[I]n view of the history of [R]espondent Fruitland's longtime

compliance with the PACA, the failure of [R]espondent [Fruitland's]
customers to pay it the money it was due that precipitated [R]espondent
[Fruitland's] non-compliance, [R]espondent [Fruitland's] apparent good
faith efforts to pay its suppliers, the loss these suppliers may incur if

[R]espondent [Fruitland's PACA] license is revoked outright, and the
loss of employment to thirty-eight persons employed by [R]espondent
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[Fruitland], I find that the purpose of the PACA to protect growers and
producers, and others in the industry, such as workers, will be better
served by affording [R]espondent [Fruitland], who is not shown to be
an "unscrupulous" person engaging in "sharp practices," an opportunity
to continue to pay the money it owes its suppliers before the order of
revocation takes effect.

Initial Decision and Order, p. 7.

Respondent Fruitland contends that the Department's new sanction policy
articulated in In re S.S. Farms Linn County, Inc., supra, requires that the ALJ
weigh mitigating circumstances against Respondent Fruitland's statutory
violation, and that the ALJ properly did so. (Respondent Fruitland's Response,
p. 6.) I disagree with Respondent Fruitland. The sanction policy in In re S.S.
Farms Linn County, Inc., supra, does not alter the doctrine in In re The Caito
Produce Co., supra. _ The overriding doctrine set forth in Caito is that,
because of the peculiar nature of the perishable agricultural commodities
industry, and the articulated congressional purpose that only financially
responsible persons should be engaged in the perishable agricultural commodities
industry, excuses for nonpayment in a particular case are not sufficient to prevent
a license revocation where there have been flagrant or repeated failures to pay
a substantial amount of money over an extended period of time.

The Department's sanction policy requires an examination of the nature of
the violations in relation to the remedial purposes of the regulatory statute
involved, along with all relevant circumstances, always giving appropriate weight
to the recommendations of the administrative officials charged with the
responsibility for achieving the congressional purpose.

Respondent Fruitland's violations were very serious, repeated, flagrant, and
willful violations of the PACA. Respondent Fruitland's violations directly
contravene one of the primary remedial purposes of the PACA--the financial
protection of sellers of perishable agricultural commodities. The administrative
officials charged with administering the PACA recommend the revocation of
Respondent Fruitland's PACA license.

Ms. Joan Colson testified that the relevant circumstances taken into

consideration in making the recommendation that Respondent Fruitland's PACA

12Inre HoganDistributing,Inc., 55 Agric. Dec. __, slip op. at 16 (Apr.22, 1996);In re
MorenoBros., 54 Agric. Dec. 1425,1442-43(1995);In re MidlandBanana& TomatoCo., 54
Agric. Dec. 1239,1329(1995),appealdocketed,No. 95-3552(8thCir. Oct. 16, 1995).
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license be revoked were the number of Respondent Fruitland's violations (113);

the number of sellers to whom Respondent Fruitland failed to make full payment

promptly (11); the amount of money not paid ($245,873.41); the time period

during which Respondent Fruitland violated the PACA (approximately 1 year);
and the effect that the violations have on the perishable agricultural commodities

industry. (Tr. 77.)
The ALJ cited several mitigating factors for staying Respondent Fruitland's

license revocation: previous compliance with the PACA, good faith efforts to

pay suppliers, excuses for failure to pay, and collateral effects of revocation.
However, these are not relevant circumstances under the Department's sanction

policy for sanctions imposed for flagrant or repeated failures to make full

payment promptly under the PACA. _3 Respondent Fruitland's compliance with
the PACA prior to the Complaint's alleged violations and Respondent Fruitland's

good faith efforts to pay suppliers are not relevant to the imposed sanction.
Rather, the relevant factors are whether the violations found in the instant

proceeding are flagrant or repeated failures to pay more than a de minimis

amount, whether Respondent Fruitland had paid all sellers by the opening of the

hearing, and whether Respondent Fruitland is in compliance with the PACA and

the regulations under the PACA. Even if a Respondent has good excuses for

payment violations, such excuses are never regarded as sufficiently mitigating to

prevent a Respondent's failure to pay from being considered flagrant or willful.
Moreover, such excuses are not relevant to the sanction to be imposed on a

Respondent who has flagrantly or repeatedly failed to make full payment

promptly. 14 Furthermore, collateral effects of a Respondent's license revocation

13Section8(e) of the PACA, (7 U.S.C. § 499h(e)), which provides "alternative civil penalties"
for violations of section 2 of the PACA, in lieu of suspension or revocation, requires the Secretary
of Agriculture to give due consideration to the size of the business, the number of employees, and
the seriousness, nature, and amountof the violation, but only when determining the amount of a civil
penalty to be assessed. The factors that must be considered under section 8(e) of the PACA, (7
U.S.C. § 499h(e)), are not required by the PACA to be considered with respect to the revocation or
suspension of a PACA license.

14/_ re Moreno Bros., supra, 54 Agric. Dec. at 1443 (excuses why payment was not made in
a particular case are not sufficient to prevent a license revocation where there have been repeated
failures to pay a substantial amount of money over an extended period of time); In re Potato Sales
Co,, 54 Agric. Dec. 1409, 1424 (1995), appeal docketed, No. 95-70906 (9th Cir. Dec. 18, 1995)
(excuses why payment was not made in a particular case are not sufficient to prevent a license
revocation where there have been repeated failures to pay a substantial amount of money over an

(continued...)
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_4(...continued)

extended period of time); In re James D. Milligan & Co., 49 Agric. Dec. 573, 576 (1990), appeal

dismissed, No. 90-1199 (D.C. Cir. Oct. 15, 1990) (failure to pay for produce results in the revocation

of Respondent's PACA license, notwithstanding excuses such as failure of someone else to fulfill

contractual obligations with Respondent); In re Carlton Fruit Co., 49 Agric. Dec. 513, 519 (1990),

affd, 922 F.2d 847 (1 lth Cir. 1990) (unpublished) (failure to pay for produce, exceeding a de

minimis amount, results in the revocation of a Respondent's PACA license, notwithstanding excuses

such as the failure of someone else to fulfill contractual obligations with Respondent); In re The

Caito Produce Co., supra, 48 Agric. Dec. at 615 (although mitigating circumstances are generally

considered in determining sanctions in USDA disciplinary proceedings, all excuses as to why

payment was not made are disregarded in determining the sanction in cases involving failure to pay
under the PACA in view of the statutory provisions and the nature and history of the program); In

re John ,4. Pirrello Co., 48 Agric. Dec. 565, 567-68 (1989) (revocation of Respondent's PACA

license is appropriate even though Respondent failed to pay because Respondent's customers ceased

doing business with Respondent when the city announced it was taking Respondent's property by

eminent domain); In re Anthony Tammaro, Inc., 46 Agric. Dec. 173, 177 (1987) (excuses such as

nonpayment because of bankruptcy resulting niter Respondent suddenly lost its largest customer are

rejected in the enforcement of the PACA); In re B.G. Sales Co., supra, 44 Agric. Dec. at 2028-30

(all excuses as to why payment was not made are disregarded in determining the sanction in cases

involving failure to pay under the PACA in view of the statutory provisions and the nature and

history of the program; thus, it is not relevant that Respondent failed to pay because bank suddenly
refused to extend credit as it agreed, and the bank took $50,000 of Respondent's funds in the bank's

possession; as in the case of failure to make full payment, excuses as to why payment could not be

made promptly arc ignored in determining violations and sanctions under the PACA); In re Magic

City Produce Co., 44 Agrie. Dec. 1241, 1245-46 (1985), aff'dmem., 796 F.2d 1477 (1 lth Cir. 1986)

(the fact that the president and owner of Magic City Produce possesses an excellent reputation, that

many perishable agricultural commodity vendors accepted delinquent partial payment, that

Respondent was in business for 35 years with no complaints or financial difficulties, and that

nonpayment was caused by $200,000 in losses in 2-year period from theft of produce from

Respondent's warehouse are irrelevant); In re Gilardi Truck & Transportation, Inc., supra, 43 Agric.

Dec. at 129 (fire at Respondent's business for which Respondent was under-insured rejected in

determining whether payment violations occurred or whether they were willful); In re Jarosz Produce

Farms, Inc., supra, 42 Agric. Dec. at 1513-26 (bankruptcy caused by failure of large purchaser from
Respondent to comply with its contractual agreement is not a mitigating circumstance in a failure to

pay case under the PACA); In re Oliverio, Jackson, Oliverio, Inc., supra, 42 Agric. Dec. at 1158-70

(nonpayment because another firm failed to pay Respondent $248,805.66 is not a mitigating

circumstance); In re Bananas, Inc., 42 Agric. Dec. 588, 595 (1983) (nonpayment because of a major

customer's insolvency, the failure of other debtors to pay Respondent, and increased operating costs

rejected in determining whether payment violations occurred or whether violations were willful); In

re Melvin Beene Produce Co., supra, 41 Agric. Dec. at 2428, 2442-44 (revocation of Respondent's

PACA license is appropriate where nonpayment is caused by Respondent's bankruptcy); In re Finer

Foods Sales Co., supra, 41 Agric. Dec. at 1171 (nonpayment because of bankruptcy rejected in

determining whether payment violations occurred or whether violations were willful); In re Carlton

(continued...)
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are relevant neither to a determination whether Respondent made full payment

promptly as required, nor to the sanction to be imposed for flagrantly or

14(...continued)

F Stowe, Inc., supra, 41 Agric. Dee. at 1129 (nonpayment because of bankruptcy of another firm

owing Respondent $776,459.23 rejected in determining whether payment violations occurred or
whether violations were willful); In re V.P.C., Inc., supra, 41 Agric. Dec. at 746-47 (nonpayment

because of financial difficulties rejected in determining whether payment violations occurred or

whether violations were willful); In re Wayne Cusimano, Inc., 40 Agric. Dec. 1154, 1157 (1981)

(financial difficulties, including difficulty in collecting from others, is not relevant to a PACA
licensee's failure to promptly pay), aft'd, 692 F.2d 1025 (5th Cir. 1982); In re The Connecticut

Celery Co., supra, 40 Agric. Dec. at ! 138-40 (Respondent's sudden and unexpected loss of a major
sales account is not a mitigating circumstance in a failure to pay case); In re C.B. Foods, Inc., supra,

40 Agric. Dec. at 969-70 (Respondent's petition in bankruptcy is irrelevant to the issuance of a
sanction under the PACA); In re United Fruit & Vegetable Co., supra, 40 Agric. Dec. at 404

(nonpayment because of financial difficulties is not a mitigating circumstance); In re Columbus Fruit
Co., supra, 40 Agric. Dec. at 113 (nonpayment because Respondent lost a major sales account and

a large supplier changed its course of dealing with Respondent, demanding cash on delivery, rejected

in determining whether payment violations occurred or whether violations were willful); In re

Rudolph John Kafcsak, 39 Agric. Dec. 683, 685-86 (1980) (a strike and the failure of others to pay

Respondent are not defenses in a disciplinary action under the PACA for failure to pay for produce),

aft'd, 673 F.2d 1329 (6th Cir. 1981) (Table), printed in 41 Agric. Dec. 88 (1982); In re John H.
Norman & Sons Distributing Co., supra, 37 Agric. Dec. at 709-14 (nonpayment because of failure

of others to pay Respondent and Respondent's responsible and honorable conduct are not relevant
in a PACA failure to pay case); In re Atlantic Produce Co., 35 Agric. Dec. 1631, 1632-33, 1641-42

(1976) (nonpayment because of financial difficulties rejected in determining whether payment
violations occurred or whether violations were willful), aff_dper curiam, 568 F.2d 772 (4th Cir.)

(Table), cert. denied, 439 U.S. 819 (1978); In re Maure Solt, 35 Agric. Dec. 721,723-24 (1976)

(bankruptcy of another firm owing Respondent over $130,000 is not a defense to a violation of the

payment provisions of the PACA nor does it negate willfulness); In re Sam Leo Catanzaro, supra,

35 Agric. Dec. at 31 (a railroad strike causing Respondent's failure to pay is not a defense under
section 2 of the PACA); In re King Midas Packing Co., 34 Agric. Dec. 1879, 1883, 1885 (1975)

(financial difficulty is not an excuse for violating the PACA and does not negate willfulness); In re

George Steinberg & Son, Inc., supra, 32 Agric. Dec. at 266-68 (Respondent's insolvency does not

negate willfulness; a licensee is obligated by the PACA to have sufficient funds to pay for perishable

agricultural commodities or not buy them); In re Cloud & Hatton Brokerage, 18 Agric. Dec. 547,
549 (1959) (the fact that Respondent has been adjudicated a bankrupt is not a defense in a PACA

disciplinary proceeding for failure to pay); In re Bailey Produce Co., 8 Agric. Dec. 1403, 1405

(1949) (financial difficulties do not condone Respondent's repeated failures to pay and revocation
of Respondent's PACA license should be ordered); In re Josie Cohen Co., 3 Agric. Dec. 1013, 1015

(1944) (nonpayment because of financial difficulties authorizes revocation of Respondent's PACA
license and had Respondent's license not already terminated, it would have been revoked).
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repeatedly failing to make full payment promptly. _5

Respondent Fruitland could inflict considerable damage on the perishable

agricultural commodities industry during the year the license revocation would

have been stayed under the Initial Decision and Order. Such a result is contrary
to two of the primary purposes of the PACA; viz., the financial protection of the

perishable agricultural commodities industry and consumers; and the removal of

financially irresponsible persons from the industry.

It should be emphasized that the revocation order in this case is not being

issued for any punitive reasons. Respondent Fruitland has done nothing worthy

of punishment. Respondent Fruitland has committed no action even remotely

resembling a crime. The offenses here were mala prohibita--not mala in se.

There is nothing inherently evil in being unable to pay one's creditors promptly.

But, there is no place in the highly-regulated perishable agricultural commodities

industry for a firm that takes up to a year to pay produce sellers in violation of
the PACA.

Second, Complainant contends that:

151nre Hogan DistributingCo., supra, slip op. at 22 (the adverse impact on sellers of perishable
agricultural commodities of a publication of the fact that Respondent has committed wilful, flagrant,
and repeated violations of 7 U.S.C. § 499b is not relevant); In re Samuel S. Napolitano Produce,
Inc., 52Agric. Dec. 1607, 1610 (1993) (adverse impact of revocation of Respondent's PACA license
on Respondent's creditors is not relevant); In re James D. Milligan & Co., supra, 49 Agric. Dec. at
576 (a PACA license is revoked in failure to pay cases even though particular creditors involved
would recover larger sums if Respondent were permitted to remain in business); In re John A.
Pirrello Co., supra, 48 Agric. Dec. at 571 (collateral effects on creditors of PACA license revocation
are not relevant); In re Charles Crook WholesaleProduce & Grocery Co., 48 Agric. Dec. 557, 564
(1989) (detriment to creditors if Respondent's PACA license is revoked is not relevant); In re
Anthony Tammaro, Inc., supra, 46 Agric. Dec. at 177 (the fact that Respondent's creditors will suffer
if Respondent's PACA license is revoked is irrelevant); In re Waiter Galley & Sons, Inc., 45 Agric.
Dec. 729, 732 (1986) (the fact that Respondent's creditors will suffer if Respondent's PACA license
is revoked is irrelevant); In re Kaplan's Fruit & Produce Co., 44 Agric. Dec. 2016, 2019 (1985)
(collateral effects of an order on persons responsibly connected with a corporation are not relevant
considerations in a PACA disciplinary proceeding against the corporation); In re Magic CityProduce
Co., supra, 44 Agrie. Dec. at 1249 (the effect of revocation ofa PACA license on those responsibly
connected with Respondent corporation should not be considered); In re Hal Merdler Produce, Inc.,
37 Agric. Dec. 809, 810 (1978) (collateral effects on responsibly connected persons of an order
revoking Respondent corporation's PACA license are not relevant); In re Atlantic Produce Co.,
supra, 35 Agric. Dec. at 1644 (the adverse impact on a responsibly connected person of a finding
that Respondent repeatedly and flagrantlyviolated 7 U.S.C. §499b is not relevant); In re King Midas
Packing Co., supra, 34 Agric. Dec. at 1887 (collateral effects on owners and officers of Respondent
corporation found to have violated 7 U.S.C. § 499b are irrelevant).
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THE ALJ ERRED IN FINDINGTHAT, AS OF THE DATE OF THE HEARING,

RESPONDENT[FRUITLAND]HAD PAST DUE ANDUNPAIDPRODUCEDEBT
OF $74,229.00 WHEN, IN FACT, RESPONDENT[FRUITLAND'S]PAST DUE
ANDUNPAIDPRODUCEDEBT TOTALLEDAPPROXIMATELY$241,847.01

CAP, 12.

The ALJ states that:

John Thomas, president of Thomas Produce Company, which was owed
$171,268 by [R]espondent Fruitland for produce purchases, testified that
the debt to Thomas Produce was satisfied prior to the hearing through a
transaction whereby one of Thomas' companies, called Thomas
Investments, Inc., paid Thomas Produce the amount [Respondent] Fruitland
owed. The payment constitutes a loan from Thomas Investments[, Inc.,]
to [Respondent] Fruitland which [Thomas Investments, Inc.,] secured by a
mortgage on [Respondent] Fruitland's property.

Initial Decision and Order, pp. 3-4. (Footnote omitted.)
Based upon Thomas' testimony, the ALJ found that, as of the date of the

hearing, Respondent Fruitland had paid to its produce creditors a portion of the
amounts alleged as not having been paid promptly and had a past-due and unpaid
produce debt of approximately $74,229. (Initial Decision and Order, Findings
of Fact No. 8, p. 8.) Complainant contends that this is not worthy of belief
because the ALJ accepted, without question or documentary proof, both the
testimony of John Thomas and Respondent Fruitland's proof that the Thomas
Produce Company account balance of approximately $167,518 had been

discharged prior to the hearing. (CAP, p. 13.)
Although the ALJ made no specific credibility determinations as to John

Thomas, I find that the ALJ's discussion of the evidence, together with the ALJ's
findings, indicate that the ALJ found credible John Thomas' testimony that
Respondent Fruitland paid prior to the hearing. It is the consistent practice of
the Judicial Officer to give great weight to the findings by ALJs since they have
the opportunity to see and hear witnesses testify, t6 However, in some

t6E.g.,lnreKingMeatPackingCo.,40 Agric.Dec.552,553(1981);compareIn reMr.&Mrs.
RichardL. Thornton,38Agric.Dec. 1425,1426-28(RemandOrder),finaldecision,38Agric.Dec.

(continued...)
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circumstances, the Judicial Officer has reversed as to the facts where: (1)
documentary evidence or inferences to be drawn from the facts are involved, In

re Gerald F. Upton, 44 Agric. Dec. 1936, 1942 (1985); In re Dane O. Petty, 43
Agric. Dec. 1406, 1421 (1984), aff'd, No. 3-84-2200-R (N.D. Tex. June 5,

1986); In re Aldovin Dairy, Inc., 42 Agric. Dec. 1791, 1797-98 (1983), aff'd, No.
84-0088 (M.D. Pa. Nov. 20, 1984); In re Leon Farrow, 42 Agric. Dec. 1397,
1405 (1983), aff'd in part and rev "d inpart, 760 F.2d 211 (8th Cir. 1985); In re
King Meat Co., 40 Agric. Dec. 1468, 1500-01 (1981), aff'd, No. CV 81-6485

(C.D. Cal. Oct. 20, 1982), remanded, No. CV 81-6485 (C.D. Cal. Mar. 25, 1983)
(to consider newly discovered evidence), order on remand, 42 Agric. Dec. 726
(1983), aff'd, No. CV 81-6485 (C.D. Cal. Aug. 11, 1983) (original order of Oct.
20, 1982, reinstated nunc pro tunc), aff'd, 742 F.2d 1462 (9th Cir. 1984)
(unpublished) (not to be cited as precedent under 9th Circuit Rule 21); (2) the
record is sufficiently strong to compel a reversal as to the facts, In re Eldon

Stamper, 42 Agric. Dec. 20, 30 (1983), aff'd, 722 F.2d 1483 (9th Cir. 1984),
reprinted in 51 Agric. Dec. 302 (1992); or (3)"an ALJ's findings of fact are
hopelessly incredible, Fairbank v. Hardin, 429 F.2d 264, 268 (9th Cir.), cert.
denied, 400 U.S. 943 (1970); In re Rosia Lee Ennes, 45 Agric. Dec. 540, 548
(1986).

Moreover, the Judicial Officer is not bound by the ALJ's credibility
determinations, and may make separate determinations of witnesses' credibility,
subject only to court review for substantial evidence. In re William Joseph
Vergis, 55 Agric. Dec. __, slip op. at 16 (Apr. 1, 1996); In re Midland Banana

& Tomato Co., supra, 54 Agric. Dec. at 1271-72; In re Tipco, Inc., 50 Agric.
Dec. 871, 890-93 (1991), aff'dper curiam, 953 F.2d 639 (4th Cir.), 1992 WL
14586, printed in 51 Agric. Dec. 720 (1992), cert. denied, 506 U.S. 826 (1992).
See also Universal Camera Corp. v. NLRB, 340 U.S. 474, 496 (1951).

While I find the evidence concerning Respondent Fruitland's payment to
Thomas Produce Company is not as strong as would normally be expected in
these cases, the evidence is not so weak as to justify my making a separate
determination of John Thomas' credibility or my reversing the ALJ's finding,

_+(...continued)

1539(1979)(affirmingJudgeBaker'sdismissalof Complainton remandwhereshehadoriginally
acceptedthe testimonyof Respondent'swife,Respondent'semployee,andRespondent's"realgood
friend"over thatof threedisinterestedUSDAveterinarians);In re UnionvilleSalesCo.,38 Agric.
Dec. 1207,1208-09(1979)(RemandOrder);In re NationalBeefPackingCo.,36Agric.Dec. 1722,
1736(1977),aft'd, 605 F.2d 1167(10thCir. 1979).
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based upon his determination of the credibility of John Thomas, that Respondent
Fruitland paid Thomas Produce Company approximately $167,000 of the
$241,847.01 balance, prior to the date of the hearing. In any event, the
remainder that would still be owing (approximately $74,229) is most assuredly
not de minimis; therefore, Respondent Fruitland is still liable under the PACA

for "no pay" of that amount, which requires revocation.
The distinction between "slow pay," which requires suspension, and "no

pay," which requires revocation, is analyzed in Caito, as follows:

Prior to the decision in In re Gilardi Truck & Transportation, Inc.,

43 Agric. Dec. 118 (1984), it had been the policy of the Judicial Officer
to issue lengthy suspension orders in the case of serious "slow payment"
cases, usually from 70 to 90 days.

The administrative officials charged with the responsibility for

administering the Perishable Agricultural Commodities Act have long
recommended revocation of a license where there have been many

failures to pay promptly, involving lengthy delays in making full
payment. See, e.g., In re Southwest Produce, Inc., 34 Agric. Dec. 160,
171-72 (1975), aff'dper curiam, 524 F.2d 977 (5th Cir. 1975); In re J.
Acevedo & Sons, 34 Agric. Dec. 120, 133, aff'dper curiam, 524 F.2d

977 (5th Cir. 1975). There are strong administrative reasons supporting
their revocation recommendation. Just as in the case of the savings and

loan industry, if a produce licensee is in financial difficulty (i.e., not
able to pay its creditors promptly), the loss to the industry as a whole
is frequently much less if the finn is closed down promptly.
Furthermore, we are dealing here with an industry that asked for, pays
for, and desires a tough regulatory program to insure that only
financially responsible licensees are permitted to remain in the industry.

In In re Gilardi Truck & Transportation, Inc., 43 Agric. Dec. 118,

149-54 (1984), the Judicial Officer moved a step closer to the views of
the administrative officials, holding that in order for a suspension order
to be issued on the basis of a "slow pay" case, rather than a revocation
order which would be issued in a "no pay" case, full payment must be

made by the time of the hearing (or if no hearing is to be held, by the
time the answer is due), and the respondent must be in full compliance
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with the payment requirements by the time of the hearing.

The Gilardi doctrine was subsequently tightened in In re Carpenito
Bros., Inc., 46 Agric. Dec. 486, 500-06 (1987), aff'd, 851 F.2d 1500
(D.C. Cir. 1988) (unpublished; text in WESTLAW), by requiring that
respondenrs present compliance not involve credit agreements for more
than 30 days. Carpenito also emphasizes that under Gilardi, respondent
must be in compliance with the payment provisions immediately prior
to the hearing--i.e., being almost in compliance is not enough!

In re The Cairo Produce Co., supra, 48 Agric, Dec. at 632-33, 638. (Footnotes
and citations omitted.)

The record is clear that Respondent Fruitland was not in compliance when
the hearing started. Thus, under the Caito doctrine, Respondent Fruitland's
license will be revoked.

I agree with the ALJ that Respondent Fruitland committed flagrant and
repeated violations of section 2(4) of the PACA, (7 U.S.C. § 499b(4)). (Initial
Decision and Order, Conclusions of Law, p. 8.) _7 Moreover, I find that

Respondent Fruitland willfully violated section 2(4) of the PACA, (7 U.S.C. §
499b(4)). An action is willful under the Administrative Procedure Act, (5 U.S.C.
§ 558(c)), if a prohibited act is done intentionally, irrespective of evil intent, or
done with careless disregard of statutory requirements. Cox v. USDA, 925 F.2d
1102, ! !05 (Sth Cir. 1991), cert. denied, 502 U.S. 860 ( 1991); Finer Foods Sales

Co. v. Block, 708 F.2d 774, 777-78 (D.C. Cir. 1983); American Fruit Purveyors,
Inc. v. United States, 630 F.2d 370, 374 (5th Cir. 1980) (per curiam), cert.
denied, 450 U.S. 997 (1981); George Steinberg & Son, Inc. v. Butz, 491 F.2d
988, 994 (2d Cir.) cert. denied, 419 U.S. 830 (1974); Goodman v. Benson, 286
F.2d 896, 900 (7th Cir. 1961); Eastern Produce Co. v. Benson, 278 F.2d 606,
609 (3d Cir. 1960); In re Moreno Brothers, supra, 54 Agric. Dec. at 1432; In re

J7ComplainantandRespondentFruitlandalsoagreewiththeALJ's conclusionthat Respondent
Fruitlandcommittedrepeatedand flagrantviolationsof section2(4) of the PACA,(7 U.S.C. §
499b(4)). (CAP,p. 2; RespondentFruitland'sResponse,p. 11.)



ANDERSHOCK FRUITLAND, INC., AND JAMES A. ANDERSHOCK 1233
55 Agric. Dec. 1204

Samuel S. Napolitano Produce, Inc., supra, 52 Agric. Dec. at 1612) s See also
Butz v. Glover Livestock Comm'n Co., 411 U.S. 182, 187 n.5 (1973).

("'Wilfully' could refer to either intentional conduct or conduct that was merely
carelessor negligent.") UnitedStates v. Illinois Central R.R., 303 U.S. 239, 242-
43 (1938) ("In statutes denouncing offenses involving turpitude, 'willfully' is
generally used to mean with evil purpose, criminal intent or the like. But in
those denouncing acts not in themselves wrong, the word is often used without
any such implication. Our opinion in United States v. Murdock, 290 U.S. 389,
394, shows that it often denotes that which is 'intentional, or knowing, or
voluntary, as distinguished from accidental,' and that it is employed to
characterize 'conduct marked by careless disregard whether or not one has the
right so to act.'")

For the foregoing reasons, the following Order should be issued.

Order

1. Respondent Fruitland's PACA license is revoked, effective 30 days after
service of this Order on Respondent Fruitland.

2. Respondent AAA Recovery's application for a license is denied, effective
upon service of this Order on Respondent AAA Recovery.

3. The facts and circumstances set forth in this decision shall be published.

lgThe United States Court of Appeals for the Fourth Circuit and the United States Court of
Appeals for the Tenth Circuit define the word "willfulness," as that word is used in 5 U.S.C. §
558(c), as an intentional misdeed or such gross neglect of a known duty as to be the equivalent of
an intentional misdeed. Capital Produce Co. v. United States, 930 F.2d 1077, 1079 (4th Cir. 1991);
Hutto Stockyard, Inc. v. USDA, 903 F.2d 299, 304 (4th Cir. 1990); Capitol Packing Co. v. United
States, 350 F.2d 67, 78-79 (10th Cir. 1965). Even under this more stringent definition, Respondent
Fruitland's violations would still be found willful in view of its blatant disregard of an express

provision in the PACA requiring Respondent Fruitland to make full payment promptly, (7 U.S.C. §
499b(4)), and a regulation expressly definingfullpayment promptly, (7 C.F.R. § 46.2(aa)(5)).
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In re: ANDERSHOCK FRUITLAND, INC., AND JAMES A.
ANDERSHOCK, d/b/a AAA RECOVERY.
PACA Docket No. D-95-0531.

Order Denying Petition for Reconsideration filed October 29, 1996.

TimothyA. Morris,forComplainant.
MarkA. Amendola,Cleveland,OH, forRespondents.
Orderissuedby WilliamG. Jenson,JudicialOfficer.

Respondents' Petition for Reconsideration of the Decision and Order issued
in this proceeding is denied for the reasons previously set forth in the Decision
and Order filed on September 12, 1996, and for the reason that Respondents'
Petition for Reconsideration neither states specifically the matters claimed to
have been erroneously decided nor states briefly the alleged errors, as required
by section 1.146(a)(3) of the Rules of Practice Governing Formal Adjudicatory
Proceedings Instituted by the Secretary (hereinafcer Rules of Practice), (7 C.F.R.
§ 1.146(a)(3)).

Section 1.146(b) of the Rules of Practice, (7 C.F.R. § 1.146(b)), provides
that the decision of the Judicial Officer shall automatically be stayed pending the
determination to grant or deny a timely filed petition for reconsideration.
Respondents' Petition for Reconsideration was timely filed and automatically
stayed my Decision and Order filed on September 12, 1996. Therefore, since
Respondents' Petition for Reconsideration is herein denied, I hereby lift the
automatic stay and the Decision and Order filed September 12, 1996, is
reinstated, with allowance for time passed, as follows:

1. Respondent Fruitland's PACA license is revoked, effective 30 days after
service of this Order on Respondent Fruitland.

2. Respondent AAA Recovery's application for a license is denied, effective
upon service of this Order on Respondent AAA Recovery.

3. The facts and circumstances set forth in this decision shall be published.

In re: HAVANA POTATOES OF NEW YORK CORP., AND HAVPO,
INC.

PACA Docket No. D-94-0560.

Decision and Order filed November 15, 1996.

Failureto makefullpaymentpromptly-- Repeated,flagrant,andwillfulviolations-- License
revocation.
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The Judicial Officer affirmed Judge Bemstein's (ALl) Decision and Order revoking Respondent
Havana's and Respondent Havpo's PACA licenses because Respondents committed willful, flagrant,
and repeated violations of section 2(4) of the PACA, (7 U.S.C. § 499b(4)), by failing to make prompt
payment for produce. Complainant proved Respondents' violations of the PACA and past-due debt
by a preponderance of the evidence. Respondents may not convert a "no-pay"case to a "slow-pay"
case by paying all outstanding debts alleged in the Complaint, if Respondents are not in full
compliance with the payment provisions of the PACA at the time of the hearing. Produce supplier
invoices obtained from Respondents' files and tables of past-due debts prepared by USDA
investigators based upon examinations of Respondents' files are highly reliable, probative, and
substantial evidence of Respondents' violations of the PACA and Respondents' past-due debt.
Respondents' purchases of produce from out-of-state suppliers were in interstate and foreign
commerce and Respondent Havana's purchases of produce from in-state produce suppliers involving
produce that had been moved in interstate or foreign commerce were in interstate or foreign
commerce. The sanction policy set forth in In re S.S. Farms Linn County, Inc., does not change the
policy set forth in In re The Caito Produce Co. Excuses for failure to pay and collateral effects of
revocation are not relevant circumstances under the Department's sanction policy for sanctions
imposed for flagrant or repeated failures to make full payment promptly under the PACA.

Julie Cook Schuster, for Complainant.
Tab K. Rosenfeld, New York, NY, for Respondents.
Initial decision issued by Edwin S. Bemstein, Administrative Law Judge.
Decision and Order issued by WilliamG. Jenson, Judicial Officer.

This case is a disciplinary proceeding instituted pursuant to the Perishable

Agricultural Commodities Act, 1930, as amended (hereinafter PACA), (7 U.S.C.

§§ 499a-499s), the regulations promulgated pursuant to the PACA, (7 C.F.R. §§

46.1-.48), and the Rules of Practice Governing Formal Adjudicatory Proceedings

Instituted by the Secretary (hereinafter Rules of Practice), (7 C.F.R. § 1.130-

.151).

The proceeding was instituted by a Complaint filed on August 1, 1994, by

the Deputy Director, Fruit and Vegetable Division, Agricultural Marketing

Service, United States Department of Agriculture (hereinafter Complainant). The

Complaint alleges that, during the period February 1993 through January 1994,

Respondent Havana Potatoes of New York Corp. (hereinafter Havana) violated
section 2(4) of the PACA, (7 U.S.C. § 499b(4)), by failing to make full payment

promptly to 66 sellers of the agreed purchase prices for 345 lots of perishable
agricultural commodities in the total amount of $1,960,958.74, which Havana

purchased, received, and accepted in interstate and foreign commerce and that,

during the period August 1993 through December 1993, Respondent Havpo, Inc.
(hereinafter Havpo), violated section 2(4) of the PACA, (7 U.S.C. § 499b(4)),

by failing to make full payment promptly to 6 sellers of the agreed purchase

prices for 23 lots of perishable agricultural commodities in the total amount of

$101,577.50, which Havpo purchased, received, and accepted in interstate
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commerce. (Complaint ¶ 3.) Respondents filed Answers on August 17, 1994,
in which they denied violating the PACA.

Administrative Law Judge Edwin S. Bernstein (hereinafter ALJ) presided
over a hearing on May 2-3, 1995, in New York, New York. Complainant was
represented by Julie Cook, Esq., Office of the General Counsel, United States

Department of Agriculture. Respondents were represented by Tab K. Rosenfeld,
Esq., of New York, New York. The ALJ issued an Initial Decision and Order
on October 19, 1995, in which he found that Respondent Havana and Respondent
Havpo committed willful, flagrant, and repeated violations of section 2(4) of the
PACA, (7 U.S.C. § 499b(4)), (Initial Decision and Order at 5), and revoked
Respondent Havana's PACA license and Respondent Havpo's PACA license,
(Initial Decision and Order at 17).

On February 20, 1996, Respondents appealed to the Judicial Officer to whom
authority to act as final deciding officer in the Department's adjudicatory
proceedings subject to 5 U.S.C. §§ 556 and 557 has been delegated, (7 C.F.R.
§ 2.35). _ On March 18, 1996, Complainant responded to Respondents' appeal,
and on March 19, 1996, the case was referred to the Judicial Officer for decision.

Based upon a careful consideration of the record in this case, the Initial
Decision and Order is adopted as the final Decision and Order, with additions or
changes shown by brackets, deletions shown by dots, and minor editorial changes
not specified. Additional conclusions by the Judicial Officer follow the ALJ's
Discussion.

ADMINISTRATIVE LAW JUDGE'S INITIAL DECISION

(AS MODIFIED)

Findings of Fact

1. Respondent Havana Potatoes of New York Corp. is a corporation organized
and existing under the laws of the State of New York. Its business mailing
address is Hunts Point Terminal Market, Row D, Units 449-461, Bronx,

_The position of Judicial Officer was established pursuant to the Act of April 4, 1940, (7 U.S.C.

§§ 450c-450g); Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted in 5 U.S.C.

app. at 1490 (1994); and section 212(a)(1) of the Department of Agriculture Reorganization Act of
1994, (7 U.S.C. § 6912(a)(1)).
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New York 10474. (Complaint ¶ 2[; Answer; CX 1; Respondents' Proposed
Findings of Fact and Conclusions of Law ¶ 1.])

2. At all times material herein, Havana was licensed under the provisions of the

PACA. [(Respondents' Proposed Findings of Fact and Conclusions of Law ¶ 2.)]
License number 870432 was issued to Havana on December 22, 1986. This

license has been renewed annually .... (CX 1.)

3. Respondent Havpo, Inc., is a corporation organized and existing under the
laws of the State of New Jersey. Its business mailing address is 25 Christopher
Place, Saddle River, New Jersey 07458. (Complaint ¶ 2[; Answer; CX 2;

Respondents' Proposed Findings of Fact and Conclusions of Law ¶ 3.])
4. At all times material herein, Havpo was licensed under the provisions of the

PACA. [(Respondents' Proposed Findings of Fact and Conclusions of Law ¶ 4.)]
License number 930801 was issued to Havpo on March 8, 1993. This license

has been renewed annually .... (CX 2.)
5. During the period of February 1993 through January 1994, Havana failed to

make full payment promptly to 66 sellers of the agreed purchase prices for 345
lots of perishable agricultural commodities in the total amount of $1,960,958.74,
which Havana had purchased, received, and accepted in interstate and foreign
commerce. (CX 4, 4a-4ppp.) Since the time that the Complaint was filed, this
amount has been paid in full. (Tr. 27[, 29-30; Respondents' Proposed Findings
of Fact and Conclusions of Law ¶ 5.])

6. During the period of August 1993 through [January 1994], Havpo failed to
make full payment promptly to 6 sellers of the agreed purchase prices for 23 lots

of perishable agricultural commodities in the total amount of $101,577.50, which
Havpo had purchased, received, and accepted in interstate commerce. (CX 5, 5a-
5f.) Since the time that the Complaint was filed, this amount has been paid in
full. (Tr. 27[, 29-30; Respondents' Proposed Findings of Fact and Conclusions
of Law ¶ 5.])

7. In January 1994, [the United States Department of Agriculture (hereinafter]
USDA) initiated an investigation to determine whether Havana was complying
with the prompt payment provisions of the Perishable Agricultural Commodities
Act. [Mr. Donald P.] Dutton[, a marketing specialist employed by the USDA,
Agricultural Marketing Service, Fruit and Vegetable Division, PACA Branch,]
was assigned to conduct the USDA investigation after over 400 trust notices in
excess of $6 million were filed with USDA against Havana. (Tr. [37-]38).

8. On January 25, 1994, Mr. Dutton travelled to New York and visited
Havana's place of business. Mr. Dutton met with [Mr.] Pedro Perez, Havana's

president, and explained to [Mr. Perez] that he was conducting an investigation
to determine whether Havana was complying with the prompt payment
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provisions of the [PACA]. Mr. Dutton requested access to the firm's business
records, including the firm's accounts receivable records, accounts payable
records, cash disbursement records, and corporate records. Mr. Perez
immediately provided Mr. Dutton with access to these records. (Tr. 40-41.)

9. Upon examination of Havana's records, Mr. Dutton uncovered records
relating to Havpo, another company owned and operated by Mr. Perez. ([CX 2;]
Tr. 43[-44.])

10. On April 5-7, 1995 .... [Mr.] John A. Koller, [the Assistant Regional
Director for the Northeast Regional Office, USDA, Agricultural Marketing
Service, Fruit and Vegetable Division, PACA Branch,] visited Havana's place of
business to conduct a compliance investigation of Havana and Havpo. Mr.

Koller requested access to the books and records of both firms and was granted
access to these records. (Tr. 95-98.) Upon inspection of Havana's books and
records, Mr. Koller discovered that, during the period March 1994 through April
3, 1995, Havana failed to make full payment promptly to 2[5] sellers of the
agreed purchase prices for 137 lots of perishable agricultural commodities in the
total amount of $1,197,616.35, which Havana had purchased, received, and

accepted in interstate and foreign commerce[, and which amount was past-due
and unpaid at the start of the hearing]. (CX 6, 6a-6z; Tr. 104.) The compliance
investigation also revealed that approximately $1[68],000 in checks, issued by
Havana in purported payment for its produce purchases, were returned unpaid by
the bank upon which they were drawn, because Havana did not have and
maintain sufficient funds on deposit and available in the account upon which
such checks are drawn to pay the checks when presented. (CX 8, 8a-8c.)

11. During his April 5-7, 1995, visit to Havana's place of business, Mr.
Koller also inspected Havpo's books and records. That inspection revealed that,
during the period August 1994 through November 1994, Havpo failed to make
full payment promptly to 1 seller of the agreed purchase prices for 14 lots of
perishable agricultural commodities in the total amount of $58,181, which Havpo
had purchased, received, and accepted in interstate commerce[, and which
amount was past-due and unpaid at the start of the hearing]. (CX 7, 7a.)

Conclusions

1. The acts of Havana in failing to make full payment promptly of the agreed
purchase prices for the 345 lots of perishable agricultural commodities that it
purchased, received, and accepted, as more specifically alleged in paragraph III
of the Complaint, constitute willful, flagrant, and repeated violations of section
2[(4)] of the PACA, (7 U.S.C. § 499b[(4)]).
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2. The acts of Havpo in failing to make full payment promptly of the agreed

purchase prices for the 23 lots of perishable agricultural commodities that it
purchased, received, and accepted, as more specifically alleged in paragraph III
of the Complaint, constitute willful, flagrant, and repeated violations of section
2[(4)] of the PACA, (7 U.S.C. § 499b[(4)]).

Discussion

The PACA was enacted to regulate and control the handling of fresh fruits

and vegetables. 71 Cong. Rec. 2163 (1929). Its passage was occasioned by the
severe losses that shippers and growers were suffering due to unfair practices on
the part of commission merchants, dealers, and brokers. H.R. Rep. [No.] 1041,
71st Cong., 2d Sess. [1] 0930). Its primary purpose was to provide a practical
remedy to small farmers and growers who were vulnerable to the sharp practices
of financially irresponsible and unscrupulous brokers in perishable agricultural
commodities. O'Day v. George Arakelian Farms, Inc., 536 F.2d 856[, 857-58]

(9th Cir. 1976); ChMsey v. Guerin, 443 F.2d 584[, 587] (6th Cir. 1971).
"Accordingly, certain conduct by commission merchants, dealers, or brokers

[was] declared to be unlawful. 7 U.S.C. § 499b." O'Day at 858. Enforcement
is effectuated through a system of licensing with penalties for violation. H.R.

Rep. [No.] 1041, 71st Cong., 2d Sess. [3] 0930). See also George Steinberg &
Son, Inc. v. Butz, 491 F.2d 988 (2d Cir.), cert. denied, 419 U.S. 830 (1974).

Section 2(4) of the PACA, (7 U.S.C. § 499b(4)), makes it unlawful, inter
alia, for any commission merchant, dealer, or broker to fail to "make full

payment promptly" of its obligations with regard to transactions involving
perishable agricultural commodities made in interstate [or foreign] commerce.
Insofar as is pertinent here, "full payment promptly" is defined by the
Department, (7 C.F.R. § 46.2(aa)(5)), as requiring payment of the agreed

purchase prices for produce within 10 days after the day on which the produce
is accepted.

The $1,960,958.74 indebtedness of Respondent Havana, which is the subject

of the Complaint, was.., paid in its entirety [before the date of the hearing in
this proceeding], and the $101,577.50 indebtedness of Respondent Havpo, which
is the subject of the Complaint, was.., paid in its entirety [before the date of
the hearing in this proceeding]. However, [Respondents' payment of past-clue
debts does] not.., alter the fact of the violations .... At the time of the
hearing, Havana and Havpo had additional outstanding indebtedness of

approximately $1,197,616.35 and $58,181, respectively, for perishable
agricultural commodities purchased in interstate [and foreign] commerce. (CX 6,
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6a-6z, 7, 7a.) Furthermore, approximately $1 [68],000 in checks that Havana had
issued in purported payment for its produce purchases were returned unpaid by
the bank upon which they were drawn because Havana did not maintain

sufficient funds on deposit and available in the account upon which such checks
were drawn to pay the checks when presented. (CX 8, 8a-8c.)

USDA initiated an investigation into Havana's payment practices in January
1994, after over 400 trust notices in excess of $6 million were filed against
Havana with the Department. (Tr. 38.) [Mr.] Dutton, USDA's investigator,
testified without contradiction that, when he arrived at Respondent Havana's
place of business in January 1994, he requested access to that firm's books and
records. (Tr. 40-41.) More specifically, he requested access to those invoices
that were past-due and unpaid. Mr. Dutton testified that both Havana's
president, [Mr.] Pedro Perez, and the firm's controller[, Mr. Rafael Stipion,]
directed him to a filing cabinet that contained the past-due and unpaid invoices.
(Tr. 411]-45.) During the course of Mr. Dutton's review of Havana's records,
he discovered the records of Havpo, Mr. Perez' other company. (Tr. 43[-44.])
These documents from Havana's own records and Havpo's own records were the
documents that Mr. Dutton analyzed and utilized to make his determination that
both Havana and Havpo were not paying for perishable agricultural commodities
in accordance with the [PACA.] (CX 4, 4a-4ppp, 5, 5a-5f.)

During his review of the books and records of Havana and Havpo, Mr.
Dutton uncovered no written agreements that would extend the payment time for
produce purchases. (Tr. 45.) Further, Mr. Dutton discussed his findings with
Mr. Perez at the conclusion of his investigation. At that time, Mr. Perez never
disputed the fact that Havana owed almost $2 million for produce purchases and
that Havpo owed over $100,000 for produce purchases. [(Tr. 46.)] The
documents provided by Respondents to USDA reveal both Havana['s] and
Havpo's violations of the PACA. At the hearing, Respondents presented no...
evidence whatsoever to refute the evidence presented by Complainant.

In April 1995, immediately prior to the oral hearing, Complainant initiated
a compliance investigation to determine whether Havana and Havpo were, at the
time of the hearing, in compliance with the [PACA]. [Mr.] John A. Koller
visited Havana's place of business on April 5-7, 1995, to conduct USDA's

compliance investigation of Havana and Havpo. Mr. Koller also requested all
of the books and records of both Havana and Havpo. [(Tr. 96-97.)] Mr. Koller
was directed by both Mr. Perez and Havana's new controller, [Mr.] Hector

Paredes, to the invoices that were past-due and unpaid. (Tr. [97-]98.) Upon
inspection of Havana's books and records provided to USDA by Respondents,
Mr. Koller discovered that, during the period of March 1994 through April 3,
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1995, Havana failed to make full payment promptly to 2[5] sellers of the agreed

purchase prices for 137 lots of perishable agricultural commodities in the total
amount of $1,197,616.35, which Havana had purchased, received, and accepted
in interstate and foreign commerce. (CX 6, 6a-6z; Tr. 104.) The compliance

investigation also revealed that approximately $1 [68],000 in checks issued by
Havana in purported payment for its produce purchases were returned unpaid by
the bank upon which they were drawn because Havana did not have and maintain
sufficient funds on deposit and available in the account upon which such checks

are drawn to pay such checks when presented. (CX 8, 8a-8c.) Mr. Koller's
investigation revealed that Havana was not in compliance with the PACA.

The compliance investigation also revealed that .... [d]uring the period

August 1994 through November 1994, Havpo failed to make full payment
promptly to 1 seller of the agreed purchase prices for 14 lots of perishable
agricultural commodities in the total amount of $58,181, which Havpo had
purchased, received, and accepted in interstate commerce. (CX 7, 7a.)

• . . Respondents [contend] that their counsel was not given enough time to

prepare--prior to the hearing and during the hearing. [(Respondents' Proposed
Findings of Fact and Conclusions of Law ¶ 9.) The ALJ] previously ruled upon
... [Respondents' requests for additional time] and [the ALJ's] rulings are
contained in the record of this proceeding. [The ALJ] ... balance[d] the needs

of Respondents' counsel to prepare for the case with the need not to unduly
delay the proceedings .... [T]he time accorded to Respondents' counsel was
appropriate ....

As a large part of Complainant's evidence[, Complainant] introduced copies

of unpaid invoices to show produce sold to Havana and Havpo, (CX 4[a]-4ppp,
5[a]-5f, 6a-6z .... 7a, 8[a]- 8c), and rid[ing] sheets, (CX 9). Complainant
obtained these exhibits from Respondents' files. In Respondents' Proposed

Findings [of Fact and Conclusions of Law], Respondents argue that the witnesses
for Complainant, Donald P. Dutton and John A. Koller, who obtained the
documents from Respondents, as well as Complainant's witness, [Ms.] Clare
Jervis, could not rely upon these documents. For example, Respondents argue
that Mr. Dutton did not know whether the goods were delivered, took no

independent steps to confirm the accuracy of the information, did not know the
meaning of dates on the shippers' invoices, did not know if the goods arrived,
did not know whether the payment amounts were disputed, did not speak to any

of the 66 shippers, based his conclusion regarding price upon the invoices, did
not know if there were alterations in payment arrangements, did not know if the

amounts were disputed, and did not know if the goods were unloaded or sent
back to the shippers. Respondents raised similar questions with regard to Mr.
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Koller and Ms. Jervis. Essentially, Respondents argue that what appears on the
face of the documents may not be the case.

However, the evidence indicates that both Mr. Dutton and Mr. Koller were

directed to these documents in Respondents' files by Mr. Perez, Respondents'
president, and by Respondent [Havana's controllers]. (Tr. 40-41, 97.) In exit
conferences with both Mr. Dutton and Mr. Koller, Mr. Perez confirmed that both

Havana and Havpo had unpaid invoices for produce purchases in the approximate
amounts uncovered by Mr. Dutton and Mr. Koller. (Tr. 46-47, 106-07.) . . .
Mr. Dutton [did not discover] any written agreements extending payment terms
for produce transactions[, and Mr. Koller discovered one such agreement which
is not relevant to this proceeding]. When asked if there were any [other] such
agreements, Mr. Perez said there were [no others]. (Tr. 45, 105[-06.]) . . .
[T]he documents prove a prima facie case that the sales alleged were made, that
the goods in the alleged amounts were delivered, that payment for these amounts

as alleged was not made in a timely fashion, and that no written agreements
existed to excuse the failure to make timely payments.

In the face of this evidence, Respondents have chosen to present no
contradictory evidence. They have merely adopted an obstructionist stance,
trying to pick holes in the evidence which Complainant obtained from
Respondents' own files. If this evidence were not correct, Respondents could
have introduced evidence to contradict it. Respondents' failure to contradict this
evidence leads me to conclude that the evidence is sufficient to prove
Complainant's allegations of sales, deliveries, and failure to pay in a timely
fashion. I find that Complainant has met its burden of proof. The documentary
evidence presented at the hearing was obtained directly from the books of
Respondents. Respondents have failed to rebut this evidence. Therefore, I find
the evidence proves the allegations in the Complaint.

Although Complainant submitted voluminous exhibits, Respondents

submitted no exhibits. The only evidence presented at the hearing by
Respondents was testimony of [Mr.] Hector Paredes, a controller of Havana

Potatoes, and [Mr.] Robert Reich, an employee of one of Havana's [produce]
suppliers.

Respondents' attorney argues.., that Mr. Koiler's testimony is devoid of
credibility and no probative weight should be given to this testimony because

"Complainant can not dispute Mr. Paredes' testimony that he does not speak
English." [(Respondents' Reply Memorandum at 7.)] However, [the ALJ] found
Mr. Koller to be a very credible witness, something [the ALJ did not find] with
respect to Mr. Paredes. [(Initial Decision and Order at 10.)]

Mr. Paredes testified through an English-Spanish interpreter. He first stated
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that he does not speak English but knows words that he needs such as "accounts
payable" and "accounts receivable." He has a degree in public accounting and
a degree in business administration from Venezuelanuniversities. (Tr. 285,287.)
[Mr. Paredes] testified that, when Mr. Koller visited Respondents' office in April
1995, at Mr. Perez' request, Mr. Paredes directed Mr. Koller to Respondents'
financial files, including [their] accounts payable records. (Tr. 290, 294.) When
[the ALJ] questioned Mr. Paredes, he stated that he had been living in the United
States for 3 years and 2 months, (Tr. 296), and that he studied English for 3
years in secondary school, (Tr. 297-98). As a result of Mr. Paredes' study of
English for 3 years in Venezuela, his residence in the U.S. for over 3 years, and
his dealing on a daily basis with records that were in English, [the ALJ found]
that [Mr. Paredes] understood more than enough English to direct Mr. Koller to
the appropriate financial records. [(Initial Decision and Order at 11.)]

Respondents' only other witness was Robert Reich, sales manager for Red
Hawk Farms, one of Havana's [produce suppliers]. Mr. Reich testified regarding
his belief as to what payment practices in the produce industry as a whole are.
(Tr. 442[-43.]) Mr. Reich also testified regarding ratings of produce firms in a
private publication known as "The Blue Book." (Tr. 444-51.) This testimony
is not relevant because the law regarding payment for perishable agricultural
commodities is set out in the PACA and the regulations promulgated pursuant
to the PACA. This matter is not bound by "The Blue Book," but by the law

itself. The regulations promulgated pursuant to the PACA define prompt
payment. See 7 C.F.R. § 46.2(aa). Under the [PACA] and regulations, payment
for produce must be made within 10 days after the day on which the produce is
accepted, unless there are written payment terms, entered into prior to the
transaction, extending the time for payment.

Mr. Reich also testified that Havana had extended payment terms with his
firm and that he was sure that Havana had paid Red Hawk Farms in a timely
manner. However, Mr. Reich could not identify what the specific payment terms
were or when his company was paid. (Tr. 463, 465-67.) Respondents have not
submitted any written credit agreements with Red Hawk into evidence.
Additionally, Mr. Reich was unable to explain why, if his firm was satisfied with
Havana's payment practices, it had filed reparation complaints against Havana
and notified USDA of the insufficient funds checks that it had received from

Havana in purported payment for produce purchases. (Tr. 464.)
The evidence presented at the hearing demonstrates that Respondents violated

the [PACA] as alleged in the Complaint. Respondents' failures to make timely

payment, as alleged in the Complaint, are in violation of the prohibitions in
section 2[(4)] of the PACA, (7 U.S.C. § 499b[(4)]) .... Moreover, Havana's
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failure to pay promptly and in full for 345 transactions occurring over a period
of 11 months, totalling $1,960,958.74, and Havpo's failure to pay promptly and
in full for 23 transactions occurring over a period of 5 months, totalling
$101,577.50, constitute repeated and flagrant violations of section 2 of the
PACA ....

Both the 345 violations [by Respondent Havana] and the 23 violations [by
Respondent Havpo] are "repeated" because repeated means more than one. The

violations are flagrant because of the number of violations, the amount of money
involved, and the lengthy time periods during which the violations occurred. See

... Melvin Beene Produce Co. v. Agricultural Marketing Service, 728 F.2d 347,
351 (6th Cir. 1984), holding 227 transactions occurring over a 14-month period
to be repeated and flagrant violations of the PACA; Reese Sales Co. v. Hardin,
458 F.2d 183 (9th Cir. 1972), finding 26 violations involving $19,059.08

occurring over 2% months [to be] repeated and flagrant; and Zwick v. Freeman,
373 F.2d 110, 115 (2d Cir. 1967), concluding that becausethe 295 violations did
not occur simultaneously, they must be considered "repeated" violations within

the context of the PACA and finding the 295 violations to be "flagrant"
violations of the PACA in that they occurred over several months and involved
more than $250,000.

Furthermore, these violations were willful. A violation is willful if,
irrespective of evil motive or erroneous advice, a person intentionally does an act
prohibited by a statute or if a person carelessly disregards the requirements of a
statute. Cox v. United States Dep't of Agric., 925 F.2d 1102 (8th Cir.), cert.
denied, [502 U.S. 860] (1991); Goodman v. Benson, 286 F.2d 896 (7th Cir.

1961); In re Henry S. Shatkin, 34 Agric. Dec. 296 (1975); In re George
Steinberg & Son, Inc., 32 Agric. Dec. 236, 263-69 (1973), aff'd, 491 F.2d 988
(2d Cir.), cert. denied, 419 U.S. 830 (1974). Respondents knew or should have

known that they could not make prompt payment for the large amount of
perishable commodities that they ordered, yet Respondents continued to make
purchases. Respondents were aware or should have been aware of the PACA's

requirements, yet Respondents continued to buy knowing that each purchase

would result in another violation. Respondents should have made sure that they
had sufficient capitalizationwith which to operate. They did not [have sufficient

capitalization], and, consequently, could not pay their [produce] suppliers. They
deliberately shifted the risk of nonpayment to [produce] sellers. The sellers were

required to involuntarily and, in some cases, unknowingly extend credit to
Respondents. [Respondents' shifting of the risk of nonpayment to produce
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sellers] is especially evident in this case where the compliance investigation
reveals that Respondents incurred additional roll-over debts in meeting their
obligations for the transactions that are the subject of the Complaint. Under
these circumstances, Respondents have both intentionally violated the [PACA]
and operated in careless disregard of the payment requirements of the PACA.
Respondent Havana's and Respondent Havpo' s violations were, therefore, willful.
In re Rudolph John Kafcsak, 39 Agric. Dec. 683 (1980), aff'd, 673 F.2d 1329
(6th Cir. 1981) (Table), printed in 41 Agric. Dec. 88 (1982); In re Atlantic
Produce Co., 35 Agric. Dec. 1631 (1976), aff'dper curiam, 568 F.2d 772 (4th
Cir.) (Table), cert. denied, 439 U.S. 819 (1978).

Complainant seeks revocation of the licenses of both Havana and Havpo.
Departmental policy is that where a Respondent is not in compliance [with the
payment provisions of the PACA] at the time of the hearing, the appropriate
sanction is revocation of Respondent's license. In re Gilardi Truck & Transp.,
Inc., 43 Agric. Dec. 118 (1984); In re Melvin Beene Produce Co., 41 Agric. Dec.
2422 (1982), aft'd, 728 F.2d 347 (6th Cir. 1984); In re Finer Foods Sales Co.,
41 Agric. Dec. 1154 (1982), aff'd, 708 F.2d 774 (D.C. Cir. 1983). Congress
designed the PACA to be an intentionally tough law, and, as a result, support for
the Department's sanction policy is well grounded in both precedent and law.
See In re Sam Leo Catanzaro, 35 Agric. Dec. 26 (1976), aft'd, 556 F.2d 586 (9th
Cir. 1977) (unpublished), printed in 36 Agric. Dec. 467 (1977).

Congress again recognized the importance of having only financially
responsible finns in the perishable agricultural commodities business in section
525 of the Bankruptcy Code. In that section, Congress carved out an explicit
exception to the anti-discrimination provision of the Bankruptcy Code for the
PACA. Congressman Foley, Chairman of the House Agriculture Committee,
explained the need for this exception, as follows:

Under the Perishable Agricultural Commodities Act, commission
merchants, dealers and brokers are required to be licensed and to
account and pay promptly for all commodities purchased. Failure to pay
can result in suspension of a license, and a flagrant and repeated failure
may result in revocation of a license. Licensees may in certain
circumstances be required by the Secretary to post a bond as evidence
of financial responsibility. And the Secretary may refuse to issue
licenses to persons who have violated the act or have been convicted of
a felony.

The Committee on Agriculture has no quarrel with the "fresh-start"
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philosophy underlying this bill. However, that philosophy is not new
and has heretofore been one of the principal purposes of the bankruptcy
laws. Because of the peculiar vulnerability of producers of perishable
agricultural commodities and livestock, Congress has seen fit,
notwithstanding this philosophy, to enact and from time to time amend
the Perishable Agricultural Commodities Act ....

123 Cong. Rec. 35,672 (1977).

In exempting proceedings brought under the PACA from the anti-
discrimination provision of the Bankruptcy Code, Congress was well aware of
the Department's well-established policy to revoke one's license for failure to
pay in full for produce purchases.

Furthermore, this admittedly harsh sanction policy has consistently been
upheld by the federal circuit courts. In re Joe Phillips & Associates, Inc., 48
Agric. Dec. 583 (1989), aff'd, 923 F.2d 862, 1991 WL 7136 (9th Cir. 1991),
printed in 50 Agric. Dec. 847 (1991) (not to be cited as precedent under 9th
Circuit Rule 36-3); In re Melvin Beene Produce Co., supra; In re Finer Foods
Sales Co., supra; In re C.B. Foods, Inc., 40 Agric. Dec. 961 (1981), aff'd mem.,
681 F.2d 804 (3d Cir.), cert. denied, 459 U.S. 831 (1982); In re Sam Leo

Catanzaro, supra; In re Maine Potato Growers, Inc., 34 Agric. Dec. 773 (1975),
aff'd, 540 F.2d 518 (1 st Cir. 1976); In re J. Acevedo & Sons, 34 Agric. Dec. 120
(1975), aff'dper curiam, 524 F.2d 977 (5th Cir. 1975); In re Marvin Tragash
Co., 33 Agric. Dec. 1884 (1974), aff'd, 524 F.2d 1255 (5th Cir. 1975); In re
George Steinberg & Son, Inc., supra.

In the case at hand, Havana failed to make full payment promptly for 345
lots of perishable agricultural commodities over a period of 11 months, for a

total of $1,960,958.74, and Havpo failed to make full payment promptly for 23
lots of perishable agricultural commodities over a period of 5 months, for a total
of $101,577.50. Furthermore, since the filing of the Complaint, Havana has
incurred new indebtedness, and[, at the time of the hearing, owed] $1,197,616.35,

and Havpo has incurred new indebtedness, and[, at the time of the hearing,
owed] $58,181. Where a Respondent is not currently in compliance, but has...
roll-over debts, revocation is the appropriate sanction. In re The Caito Produce

Co., 48 Agric. Dec. 602 (1989); In re Gilardi Truck & Transp., Inc., supra.
Moreover, the Judicial Officer has recently stated that there is no basis for

considering facts in mitigation of the sanction where a Respondent has failed to
pay for produce. See In re Atlantic Produce Co., 54 Agric. Dec. 701, 715
(1995). Taking all these factors into consideration, the sanction sought by
Complainant is appropriate. In re J.H. Norman & Sons Distributing Co., 37
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Agric. Dec. 705 (1978); In re George Steinberg & Son, supra.

ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER

Respondents raise three issues in Respondents' Appeal to the Judicial
Officer.

First, Respondents contend that:

[W]hen properly analyzed, the proof that Respondents violated PACA's

prompt payment rules was utterly insufficient and unconvincing.

Respondents were charged in the Complaint with having failed to make full

payment promptly with regard to certain lots of perishable agricultural
commodities. The only proof submitted by the Complainant concerning

those allegations was Dutton's testimony, the invoices which he copied

(CX-4a-4ppp, CX-5a-5f), and the table which he created (CX-4). Yet
Dutton himself admitted that the results of his investigation were solely

based on information derived from his examination of Respondent's [sic]

records (Tr. 86). Hence .... the Complainant's case stands entirely on

unreliable hearsay and double hearsay. For that reason, the A.L.J.'s finding

that the Respondents committed the violations charged in the Complaint is

clearly erroneous, and must be vacated.

Respondents' Appeal to the Judicial Officer at 21-22. (Footnote omitted.)

I disagree with Respondents, and I agree with the ALJ's conclusion that

Respondents violated section 2(4) of the PACA, (7 U.S.C. § 499b(4)), as alleged

in paragraph III of the Complaint. Complainant proved by a preponderance of
the evidence, which is all that is necessary in these proceedings, 2 that: (1)

2The proponent of an Order has the burden of proof in proceedings conducted under the
Administrative Procedure Act, (5 U.S.C. § 556(d)), and the standard of proof by which the burden
of persuasion is met is the preponderance of the evidence standard. Herman & MacLean v.
Huddleston, 459 U.S. 375, 387-92 (1983); Steadman v. SEC, 450 U.S. 91, 92-104 (1981). The
standard of proof in administrative disciplinary proceedings conducted under the PACA is
preponderance of the evidence. In re Midland Banana & Tomato Co., 54 Agric. Dec. 1239, 1269
(1995), appeal docketed, No. 95-3552 (Sth Cir. Oct. 16,1995); In re John J. Conforti, 54Agric. Dec.
649, 659 (1995), aff'd inpart & rev'd inpart, 74 F.3d 838 (Sth Cir. 1996), cert. denied, 117 S.Ct.
49 (1996); In re DiCarlo Distributors, Inc., 53 Agric. Dec. 1680, 1704 (1994), appeal withdrawn,

(continued...)
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during the period February 1993 through January 1994, Respondent Havana

failed to make full payment promptly to 66 sellers of the agreed purchase prices

for 345 lots of perishable agricultural commodities in the total amount of

$1,960,958.74, which Havana had purchased, received, and accepted in interstate

and foreign commerce, in violation of section 2(4) of the PACA, (7 U.S.C. §

499b(4)); (2) during the period August 1993 through January 1994, Respondent

Havpo failed to make full payment promptly to 6 sellers of the agreed purchase

prices for 23 lots of perishable agricultural commodities in the total amount of

$101,577.50, which Havpo had purchased, received, and accepted in interstate

commerce, in violation of section 2(4) of the PACA, (7 U.S.C. § 499b(4)); (3)

at the time of the hearing in the instant proceeding, Respondent Havana had

additional outstanding indebtedness of approximately $1,197,616.35 for

perishable agricultural commodities purchased, received, and accepted in

interstate and foreign commerce; and (4) at the time of the hearing in the instant
proceeding, Respondent Havpo had additional outstanding indebtedness of

approximately $58,181 for perishable agricultural commodities purchased,

received, and accepted in interstate commerce.

Each of Respondent Havana's 345 violations of the PACA and Respondent

Havpo's 23 violations of the PACA is clearly established by produce supplier

invoices obtained from Respondents' files, (CX 4a-4ppp, 5a-5f), the tables of

amounts past-due and unpaid by Respondents, prepared by Mr. Donald P. Dutton,

a USDA investigator, based upon Mr. Dutton's examination of Respondents'

files, (CX 4, 5; Tr. 41, 48-49), and the testimony at the hearing.

Mr. Dutton testified that he obtained the produce supplier invoices from

2(...continued)
No, 94-4218 (2d Cir. June 21, 1995); In re Boss Fruit & Vegetable, Inc., 53 Agric. Dec. 761,792
(1994), appeal dismissed, No. 94-70408 (9th Cir. Nov, 17, 1994); In re Full Sail Produce, Inc., 52
Agric. Dec. 608, 617 (1993); In re Lloyd Myers Co., 51 Agric. Dec. 747, 757 (1992), aif'd, 15F.3d
1086, 1994 WL 20019 (9th Cir. 1994) (not to be cited as precedent under 9th Circuit Rule 36-3),
printed in 53 Agric. Dee. 686 (1994); In re Tipco, Inc., 50 Agric. Dec. 871,872-73 (1991), aff'dper
curiam, 953 F.2d 639, 1992WL 14586(4th Cir.), printed in 51 Agric. Dec. 720 (1992), cert. denied,
506 U.S. 826 (1992); In re Sid Goodman & Co., 49 Agric. Dec. 1169, 1191-92 (1990), aff'dper
curiam, 945 F.2d 398, 1991 WL 193489(4th Cir. 1991),printed in50 Agric. Dec. 1839 (1991), cert.
denied, 503 U.S. 970 (1992); In re Valencia Trading Co., 48 Agric. Dec. 1083, 1091 (1989), appeal
dismissed, No. 90-70144 (9th Cir. May 30, 1990); In re McQueen Brothers Produce Co., 47 Agric.
Dee. 1462, 1468 (1988), aft'd, 916 F.2d 715, 1990WL 157022(7th Cir. 1990); In re Perfect Potato
Packers, Inc., 45 Agric. Dec. 338, 352 (1986); In re Tri-County WholesaleProduce Co., 45 Agric.
Dec. 286, 304 n.16 (1986), aff'dper curiam, 822 F.2d 162 (D.C. Cir. 1987), reprinted in 46 Agric.
Dec. 1105 (1987).
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Respondents' files after informing Respondents' president, Mr. Pedro Perez, that

he was conducting an investigation regarding Respondent Havana's failure to pay
for perishable agricultural commodities, (Tr. 38-40), and alter Mr. Perez and
Mr. RafaelStipion, Respondent Havana'scontrollerandofficermanager, directed
Mr. Dutton to the files containing unpaid produce supplier invoices. (Tr. 40-50.)
Further, Mr. Dutton testified that, at the conclusion of his investigation, he
discussed his finding that Respondents violated the PACA with Mr. Perez, who
did not disagree with Mr. Dutton's findings, as follows:

[BY MS. COOK:]

Q. What, if anything, did you determine about Havana Potatoes payment
practices during your review of their records?

[BY MR. DUTTON:]

A. That at the time of my visit there was a considerable amount of produce
invoices which were past due and unpaid.

Q. And do you recall what that total amount of those past due and unpaid
invoices were?

A. Approximately $2 million.

Q. During the course of your review of the records of Havana Potatoes and
I guess now the records of Havpo Inc., did you discover anything regarding
the payment practices of Havpo Inc.?

A. Yes, ma'am.

Q. And what was that?

A. That they also had past due invoices for produce.

Q. And do you recall the total amount involved in those past due and
unpaid invoices?

A. Approximately $100,000.
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Q. During the course of your review of Respondent Havana Potatoes of
New York Corp.'s records and Respondent Havpo Inc.'s records Mr. Dutton,

did you come across any written credit agreements extending the terms of
payment?

A. No.

Q. For produce transactions.

A. No, ma'am I did not.

Q. Did you ask Mr. Perez if any such agreements existed?

A. Yes, I did.

Q. Do you recall what he told you in response?

A. Yes, ma'am. I believe he stated to me that while he had oral

agreements with certain of his shippers to extend his payments that they were
not committed to writing and he did not have any formal written agreements
with his suppliers for extended payment terms.

Q. And when did you complete your investigation of the business records
of the Respondent?

A. On or about the 2nd of February, 1994.

Q. Okay. And at the conclusion of your review of the records, did you
discuss your findings with Mr. Perez or anybody else at Havana?

A. Yes, ma'am I did.

Q. Who did you discuss your findings with?

A. Mr. Perez.

Q. Do you recall what you told Mr. Perez at that time?

A. I reviewed with Mr. Perez the general findings of my audit, the dollar
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amounts that my review showed that the company was past due and unpaid.
I discussed with him the possible ramifications of this that it was a violation

of the prompt pay provisions of the Act and that it could lead to a disciplinary
proceeding being filed against the company's license.

Q. Okay. And do you recall what Mr. Perez told you in response to your
findings?

A. Yes, ma'am. He agreed with me that the total dollar amounts that I was

reporting to him seemed reasonable in terms of what the company's debt was
and then we discussed some steps that he could undertake at that point in time
to attempt to resolve these problems that he was having.

Q. Okay. And do you recall what those steps were?

A. Yes, ma'am. He told me that at that time the company between 1991

when the Department had visited him previously and when I was there that
the company had paid off a great deal of its notes payables in fact all of its
notes payables that it had for its purchases of what it had on the market and
that he was at the time diverting as much money as he possibly could into the

payment of these past due invoices that he was not taking any money out of
the business at that time and that he hoped that in a period of 12 to 18 months
that he could return his business to a status of being able to pay on a timely
basis.

Q. Okay, thank you. Mr. Dutton, did that conclude your investigation?

A. Yes, ma'am it did.

Tr. 44-47.

Moreover, Respondent Havana's past-due debt that was not paid at the time
of the hearing and Respondent Havpo's past-due debt that was not paid at the
time of the hearing are clearly established by the produce supplier invoices
obtained from Respondents' files, (CX 6a-6z, 7a), the tables of amounts past-due

and unpaid by Respondents, (CX 6, 7; Tr. 111-13, 213-14, 274), and the
testimony at the hearing. Mr. Koller testified that he obtained the produce

supplier invoices from Respondents' files after informing Mr. Perez that he was
conducting an investigation of Respondents' compliance with PACA and after
Mr. Perez and Respondent Havana's controller, Mr. Hector Paredes, directed Mr.
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Koller to Respondents' accounts payable files, as follows:

[BY MS. COOK:]

Q .... During April of 1995 Mr. Koller, did you have cause to become
aware of the Respondents herein Havana Potatoes of New York Corp. and
Havpo Inc.?

[BY MR. KOLLER:]

A. Yes,

Q. Under what circumstances did you become aware of the Respondents?

A. The Regional Director for the Northeast Regional Office Michiko Shaw
asked me to or assigned me to conduct a compliance investigation regarding
Havana Potatoes of New York and Havpo Inc.

Q. What is a compliance investigation Mr. Koller?

A. A compliance investigation is in which I was asked to go in regarding
the table presented by Mr. Dutton when full payment was made on those
transactions that were found on there as past due and unpaid as well as look
into the present situation of past due and unpaid invoices by Havana and

Havpo Inc. in terms of its compliance with the PACA prompt pay provisions
immediately prior to the hearing.

Q. Okay. And what was the purpose of the compliance investigation?

A. The purpose of the compliance investigation was to essentially establish
Respondents payment of produce and prompt payment of it.

Q. How did you begin your investigation Mr. Koller?

A. I reviewed the license records concerning Havana Potatoes of New York

and Havpo Inc. as well as the materials pertaining to Mr. Dutton's
investigation?

Q, Okay. And would those be records that are maintained in the ordinary
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course of business of your office?

A. Yes.

Q. In the Department of Agriculture.

A. Yes.

Q. Okay. And did you eventually travel to the Respondents place of
business Mr. Koller?

A. Yes, I did.

Q. And when was that?

A. April 5, 1995.

Q. And was anyone with you?

A. No.

Q. And when you arrived at Respondents place of business on the 5th of
April, 1995, who did you see?

A. Pedro Perez.

Q. Okay. And what did you tell Mr. Perez at that time?

A. I informed Mr. Perez that I had come to visit Havana Potatoes of New

York to initiate the investigation the compliance investigation of Havana
Potatoes and Havpo Inc.

Q. Okay. And what happened next?

A. Mr. Perez advised me that he was unaware of me coming to do this

investigation.

Q. Okay. And did he then grant you access to the premises?
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A. No. He asked that he contact his lawyer.

Q. And what did you do next?

A. I provided him that opportunity at which time I notified the Washington,
D.C. headquarters office of the circumstances that I had experienced.

Q. Okay. And did there come a time that Washington, D.C. contacted you
and informed you that you could return to Havana's place of business?

A. Yes.

Q. Okay. And did you then at some point on April 5th return?

A. Yes.

Q. Approximately what time was that?

A. It was about ll:00 a.m.

Q. Okay. And who did you meet with when you returned at 1l:00 a.m.?

A. Pedro Perez.

Q. Okay. And what did you tell Mr. Perez at that time?

A. That again that I was initiating a compliance investigation into the
records and business operations of Havana Potatoes of New York and Havpo
Inc.

Q. Okay. And did you request access to certain records from Mr. Perez at
that time?

A. Yes.

Q. And what records were those?

A. I requested access to the accounts payables. I requested an accounts
payable report, accounts receivables, bank records and generally that would
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be about it.

Q. Were you granted access to those records Mr. Koller?

A. Yes.

Q. And when were you granted access?

A. At 1:30 p.m. that afternoon.

Q. Okay. And after you were granted access to the records, did you discuss
these records with anyone other than Mr. Perez?

A. Yes.

Q. And who would that individual have been?

A. Hector Paredes.

Q. And who is Hector Paredes?

A. He is the controller for Havana Potatoes of New York.

Q. Okay. And was it he who granted you access to the records or Mr.
Perez. Who showed you around?

A. Mr. Perez directed me to Hector Paredes who then guided me to where

the files and the payables were located and also provided me with the

accounts payable report.

Q. Okay. And can you describe how Havana's and Havpo's records were
stored?

A. Yes. The unpaid invoices that were directed to me were maintained in
a four drawer file cabinet in which the sellers of produce to Havana were

ordered alphabetically in the files from A to Z and then behind that were the

payable files regarding Havpo Inc. and also adjacent to that were file cabinets
that maintained paid produce transactions and also in other parts of the office

where the extra paid invoices were stored as well.
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BY MS. COOK:

Q. When Mr. Paredes gave you access to the records, did you have any
discussion with him regarding Havana's payables records or Havpo lnc.'s
payable records?

A. Yes.

Q. What did you tell Mr. Paredes?

A. I instructed him that I needed to be provided the access to all of the
unpaid invoices that Havana Potatoes maintained and also access to the
transactions that were found on Mr. Dutton's table to look at them to

determine when full payment was made.

Tr. 94-98, 100-01.
Further, Mr. Koller testified that at the conclusion of his investigation, he

discussed his findings of Respondents' new past-due debt and the payment of the
past-due debt found by Mr. Dutton with Mr. Perez who did not disagree with
Mr. Koller's findings, as follows:

Q. After reviewing the records of both Havana Potatoes and Havpo Inc. Mr.
Koiler, did you discuss your findings with Mr. Perez?

A. Yes, I did.

Q. And do you recall when that conversation was?

A. On April 7, 1995.

Q. What did you tell Mr. Perez regarding your findings?

A. That I confirmed that the transactions from Mr. Dutton's table were paid
and that I had also found additional unpaid past due transactions that were not
in compliance with the PACA prompt pay provision.

Q. What did Mr. Perez tell you with regard to your findings?
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A. He acknowledged that the transactions were past due and unpaid.

Tr. 106-07.

Respondents contend that the produce supplier invoices, (CX 4a-4ppp, 5a-5f,
6a-6z, and 7a), and the tables based upon examinations of Respondents' files,

(CX 4, 5, 6, and 7), do not constitute substantial evidence of Respondents'
violations of the PACA or the new past-due debt incurred by Respondents

because they are not reliable. I disagree with Respondents.

In proceedings conducted under the Administrative Procedure Act, "[a]
sanction may not be imposed or rule or order issued except on consideration of
the whole record or those parts thereof cited by a party and supported by and in
accordance with the reliable, probative, and substantial evidence." (5 U.S.C. §

556(d) (emphasis added).) "Substantial evidence" denotes quantity, Steadman v.
SEC, supra, 450 U.S. at 98, and it is generally defined as such relevant evidence
as a reasonable mind might accept as adequate to support a conclusion.
Richardson v. Perales, 402 U.S. 389, 401 (1971); NLRB v. Columbian

Enameling & Stamping Co., 306 U.S. 292, 300 (1939); ConsolidatedEdison Co.
v. NLRB, 305 U.S. 197, 229 (1938).

I find that the produce supplier invoices, (CX 4a-4ppp, 5a-5f, 6a-6z, 7a), and
the tables of the amounts past-due and unpaid by Respondents, (CX 4, 5, 6, 7),

are highly reliable, probative, and substantial evidence of Respondents' violations
of the PACA, as alleged in paragraph III of the Complaint, and Respondents'

debt that was past-due at the time of the hearing. USDA investigators obtained
the produce supplier invoices from Respondents' files after asking Respondents'
president for the accounts payable files and after being directed by Respondents'
president and Respondent Havana's controllers to the files. When confronted
with the results of the USDA investigators' findings, based upon their

examinations of Respondents' files, Respondents' president confirmed that the

produce supplier invoices had not been paid timely.
Respondents contend that it is possible that the produce supplier invoices

may not mean what they appear to mean, or may have no meaning at all.
(Respondents' Appeal to the Judicial Officer at 5-12, 28-30.) Specifically,
Respondents contend that produce supplier invoices kept by purchasers of
perishable agricultural commodities can contain inaccuracies, can contain
iterations and stamps whose meaning is not fathomable to any given reviewer,
can be generated by persons other than those whose names appear on the
invoices as produce suppliers, and can even refer to produce that has never been
received. However, I find nothing in the record to indicate that the produce

supplier invoices, which were located in Respondents' files, described by
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Respondents' president and Respondent Havana's controllers as the accounts

payable files, are anything other than they appear to be; viz., itemized statements
of perishable agricultural commodities sold to Respondents by those identified
on the invoices•

Not only is there no evidence that any of Respondents' litany of possibilities
apply to Respondents' produce supplier invoices, but Respondents' own actions
belie their contention that their produce supplier invoices are inaccurate or
meaningless. Respondents' president confirmed to both Mr. Dutton and Mr.

Koller that the produce supplier invoices represent amounts owed suppliers of
perishable agricultural commodities, and that, generally, the amounts found by
Mr. Dutton and Mr. Koller to be past-due are correct. (Tr. 46, 106-07.) Further,
Mr. Perez discussed with Mr. Dutton the "steps that he[, Mr. Perez,] could take
•.. to resolve these problems he was having" and the steps he had taken to
"return his business to a status of being able to pay on a timely basis." (Tr. 46-
47.) Further still, Respondents stipulated that, by the time of the hearing, they
had paid all of the amounts alleged in paragraph III of the Complaint to be past-
due and identified in produce supplier invoices obtained from Respondents' files
by Mr. Dutton, (Tr. 27; Respondents' Proposed Findings of Fact and Conclusions
of Law ¶ 5). I find it improbable that Respondent Havana would have paid
$1,960,958.74 and Respondent Havpo would have paid $101,577.50 based on

what Respondents contend are inaccurate, unintelligible produce supplier
invoices, which invoices could have been sent to Respondents by persons that are
not identified on the invoices, for perishable agricultural commodities that had

never been delivered to Respondents• Moreover, Respondents' president, in
response to Mr. Dutton's findings, "agreed... that the total dollar amounts...

seemed reasonable in terms of what the company's debt was," and, in response
to Mr. Koller's finding new past-due debt, "acknowledged that the transactions

were past-due and unpaid" and that none of the transactions were in dispute. (Tr.
46, 106-07•)

While it is possible that any given produce supplier invoice may be
inaccurate, Respondents have not introduced any evidence to show that any of
Respondents' produce supplier invoices in question are inaccurate• I find nothing
in the record to indicate that the produce supplier invoices are anything other
than they appear to be--reliable, probative, and substantial evidence of past-due
debts for perishable agricultural commodities Respondents purchased, received,
and accepted in interstate and foreign commerce.

Respondents also contend that Mr. Dutton's testimony and the tables
prepared by Mr. Dutton, (CX 4, 5), are unreliable because some of Respondents'
documents, which Mr. Dutton reviewed, and the notes, which Mr. Dutton made
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based on his review of Respondents' documents, were not introduced into

evidence. (Respondents' Appeal to the Judicial Officer at 4-5, 27.) Complainant
has no obligation to introduce all of Respondents' documents which Mr. Dutton
reviewed or Mr. Dutton's notes of those documents and neither the reliability of

Mr. Dutton's testimony nor the reliability of the tables prepared by Mr. Dutton,

(CX 4, 5), is affected by the failure to introduce all documents reviewed by Mr.
Dutton or Mr. Dutton' s notes. While Respondents were not in possession of Mr.

Dutton's notes, it was within Respondents' power to introduce any or all of the
documents reviewed by Mr. Dutton, but Respondents chose not to do so.
Further, Mr. Dutton testified at the hearing in this proceeding and was available
for and subject to cross-examination by Respondents' counsel.

Respondents also contend that the tables prepared by Mr. Dutton, (CX 4, 5),
are particularly unreliable because they were prepared in anticipation of
litigation. (Respondents' Appeal to the Judicial Officer at 27.) Respondents cite
Young v. United States Dep't of Agric., 53 F.3d 728 (5th Cir. 1995) (2-1
decision), as authority for the proposition that documents prepared in anticipation
of litigation are unreliable.

The court in Young states:

The [Veterinary Medical Officer's] testimony in this case revealed that
as a general practice VMOs prepare summary reports and affidavits only
when administrative proceedings are anticipated. See Palmer v.

Hoffman, 318 U,S. [109], 63 S.Ct. [477], 87 L.Ed. [645] (1943)
(holding that an accident report prepared by a railroad did not carry the
indicia of reliability of a routine business record because it was prepared

at least partially in anticipation of litigation); United States v. Stone, 604
F.2d 922, 925-26 (5th Cir. 1979) (holding that an affidavit prepared by
an official of the United States Treasury Department was unreliable

because it was prepared in anticipation of litigation).

53 F.3d at 730-31.

In Young, the court found that a Summary of Alleged Violations form and
the affidavits at issue in the case had limited probative value, in part, because

they were only prepared when violations of the Horse Protection Act were found;
and therefore, they were prepared in anticipation of litigation. However, the
cases relied on by the court in Young are clearly distinguishable from the facts

in Young. In Palmer v. Hoffman, the issue was whether a statement signed by
the engineer of a train involved in an accident, who died before the trial, was
admissible under the business record exception to the hearsay rule, under an Act
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which provided:

In any court of the United States and in any court established by Act
of Congress, any writing or record, whether in the form of an entry in
a book or otherwise, made as a memorandum or record of any act,
transaction, occurrence, or event, shall be admissible as evidence of said

act, transaction, occurrence, or event, if it shall appear that it was made
in the regular course of any business, and that it was the regular course
of such business to make such memorandum or record at the time of

such act, transaction, occurrence, or event or within a reasonable time

thereafter. All other circumstances of the making of such writing or
record, including lack of personal knowledge by the entrant or maker,
may be shown to affect its weight, but they shall not affect its
admissibility. The term "business" shall include business, profession,
occupation, and calling of every kind.

318 U.S. at Ill n.1.

The Court held that the engineer's statement was not admissible because the
statement was "not for the systematic conduct of the enterprise as a railroad
business," and that the primary utility of the statement was "in litigating, not in
railroading," (318 U.S. at 114). Specifically, the Court held:

The engineer's statement which was held inadmissible in this case falls
into quite a different category. (Footnote omitted.) It is not a record made
for the systematic conduct of the business as a business. An accident
report may affect that business in the sense that it affords information on
which the management may act. It is not, however, typical of entries made
systematically or as a matter of routine to record events or occurrences, to
reflect transactions with others, or to provide internal controls. The
conduct of a business commonly entails the payment of tort claims incurred

by the negligence of its employees. But the fact that a company makes a
business out of recording its employees' versions of their accidents does

not put those statements in the class of records made "in the regular
course" of the business within the meaning of the Act. If it did, then any
law office in the land could follow the same course, since business as

defined in the Act includes the professions. We would then have a real
perversion of a rule designed to facilitate admission of records which

experience has shown to be quite trustworthy. Any business by installing
a regular system for recording and preserving its version of accidents for
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which it was potentially liable could qualify those reports under the Act.
The result would be that the Act would cover any system of recording

events or occurrences provided it was "regular" and though it had little or
nothing to do with the management or operation of the business as such.
Preparation of cases for trial by virtue of being a "business" or incidental
thereto would obtain the benefits of this liberalized version of the early

shop book rule. The probability of trustworthiness of records because they
were routine reflections of the day to day operations of a business would
be forgotten as the basis of the rule. See Conner v. Seattle, R. & S. Ry.
Co., 56 Wash. 310, 312-313, 105 P. 634. Regularity of preparation would
become the test rather than the character of the records and their earmarks

of reliability (Chesapeake & Delaware Canal Co. v. United States, 250
U.S. 123, 128-129) acquired from their source and origin and the nature of
their compilation. We cannot so completely empty the words of the Act
of their historic meaning. If the Act is to be extended to apply not only
to a "regular course" of a business but also to any "regular course" of
conduct which may have some relationship to business, Congress not this
Court must extend it. Such a major change which opens wide the door to
avoidance of cross-examination should not be left to implication. Nor is

it any answer to say that Congress has provided in the Act that the various
circumstances of the making of the record should affect its weight, not its
admissibility. That provision comes into play only in case the other

requirements of the Act are met.

In short, it is manifest that in this case those reports are not for the
systematic conduct of the enterprise as a railroad business. Unlike payrolls,
accounts receivable, accounts payable, bills of lading and the like, these
reports are calculated for use essentially in the court, not in the business.
Their primary utility is in litigating, not in railroading.

The several hundred years of history behind the Act (Wigmore, supra, §§
1517-1520) indicate the nature of the reforms which it was designed to
effect. It should of course be liberally interpreted so as to do away with

the anachronistic rules which gave rise to its need and at which it was
aimed. But "regular course" of business must find its meaning in the
inherent nature of the business in question and in the methods
systematically employed for the conduct of the business as a business.
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318 U.S. at 113-15.

In Young, there was no question about the admissibility of the affidavits and

Summary of Alleged Violations form, and, in the instant proceeding, there is no

question about the admissibility of the tables of amounts past-due and unpaid,

(CX 4, 5, 6, 7), under the Administrative Procedure Act, (5 U.S.C. § 556(d)),

and the Rules of Practice, (7 C.F.R. § 1.141(h)(1)(iv)). 3 The documents were

properly admitted. The only issue in Young was whether the affidavits prepared

by USDA veterinarians and the Summary of Alleged Violations form were

inherently unreliable and lacking in probative value, and the issue raised by

Respondents in the instant proceeding is whether the tables prepared by

Mr. Dutton and Ms. Jervis, (CX 4, 5, 6, 7), are inherently unreliable.
Furthermore, unlike the railroad business involved in Palmer v. Hoffman, the

business of the USDA's Agricultural Marketing Service under the PACA is

investigating suspected violations of the PACA and litigating PACA cases in

those instances in which the agency believes it has prima facie evidence of a
violation. As law enforcement officers, it is the duty of USDA inspectors to

detect violations of the PACA and to initiate the procedure for bringing

disciplinary complaints against violators. Hence, litigating is "the inherent nature

of the business in question," (318 U.S. at 115), and the preparation of tables of

past-due and unpaid debts for perishable agricultural commodities in violation of

the PACA is the most important of the "methods systematically employed for the
conduct of the business as a business." (Id.)

3TheAdministrative Procedure Act provides:

Any oralor documentary evidence may be received, but the agency as a matterof policy shall
provide for the exclusion of irrelevant, immaterial, or unduly repetitious evidence.

5 U.S.C. § 556(d).

Section 1.141(h)(l)(iv) of the Rules of Practice provides:

Evidence which is immaterial, irrelevant, or unduly repetitious, or which is not of the sort
upon which responsible persons are accustomed to rely, shall be excluded insofar as
practicable.

7 C.FR. § 1.141(h)(l)(iv).
None of the parties in the instant proceeding dispute the admissibility of the produce supplier

invoices, (CX 4a-4ppp, 5a-5f, 6a-6z, 7a), and the tables of amounts past-due, (CX 4, 5, 6, 7).
(Respondents' Appeal to the Judicial Officer at 26-27; Complainant's Response to Respondents'
Appeal at 10.)
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This issue is of the utmost importance to the executive branch of the Federal
Govemrnent. There are undoubtedly law enforcement officials throughout the
Federal Government who, like the USDA inspectors, "prepare summary reports
• .. only when administrative proceedings are anticipated." (53 F.3d at 730.)
Law enforcement in the United States would be severely hampered if all such
records, made in contemplation of litigation by agencies whose business is to
litigate, are to be regarded as inherently lacking in indicia of reliability.

Stone, also relied upon by the court in Young, is similar in nature to Palmer
v. Hoffman, just discussed. The issue in Stone was "whether the government
violated the hearsay rule and the defendant's right of confrontation when the
government used an affidavit instead of live testimony for the purpose of
explaining how an official record demonstrated that the Treasury Department
mailed a check that the defendant later had in his possession." (604 F.2d at 924.)
The Government argued that the affidavit was admissible under Federal Rule of
Evidence 803(g)(A) as a public record or report setting forth "the activities of the
office or agency." (604 F.2d at 925.) The court held, however, that the affidavit
"violates the hearsay rule and the defendant's confrontation right" (604 F.2d at
924), as follows:

This hearsay exception is designed to allow admission of official records
and reports prepared by an agency or government office for purposes
independent of specific litigation. See, e.g., Ellis v. Capps, 500 F.2d 225,
226 n. 1 (5 Cir. 1974) (allowing admission of official records compiled in
prison's "regular course of business"); United States v. Newman, 468 F.2d
791,795-96 (5 Cir. 1972), cert. denied, 411 U.S. 905, 93 S.Ct. 1527, 36
L.Ed.2d 194 (1973) (same). This exception for an agency's official records
does not apply to Ford's personal statements prepared solely for purposes
of this litigation. Ford's statements are likely to reflect the same lack of
trustworthiness that prevents admission of litigation-oriented statements in
cases such as Palmer v. Hoffman, 318 U.S. 109, 63 S.Ct. 477, 87 L.Ed.2d

645 (1943).

604 F.2d at 925-26.

As stated above, under the discussion of Palmer v. Hoffman, the lack of

trustworthiness precluding admission of the engineer's statement as a business
record arose only because the business involved in Palmer v. Hoffman was
railroading, not litigating. That was not true in Young and is not true in the
instant PACA proceeding• Furthermore, we are not concerned with the
admission of Mr. Dutton's and Ms. Jervis' tables, (CX 4, 5, 6, 7), since they



1264 PERISHABLEAGRICULTURALCOMMODITIESACT

were properly admitted under the Administrative Procedure Act, (5 U.S.C. §
556(d)), and the Rules of Practice, (7 C.F.R. § 1.141(h)(1)(iv)).

Moreover, even under the Federal Rules of Evidence, it appears that the
documents at issue in Young would have been admissible and the tables, (CX 4,
5, 6, 7), at issue in the instant proceeding would be admissible, under Rules
803(6) and 803(8)(C), which provide:

Rule 803. Hearsay Exceptions; Availability of Deelarant Immaterial

The following are not excluded by the hearsay rule, even though the
declarant is available as a witness:

(6) Records of regularly conducted activity

A memorandum, report, or data compilation, in any form, of acts, events,
conditions, opinions or diagnoses, made at or near the time by, or from
information transmitted by, a person with knowledge, if kept in the course
of a regularly conducted business activity, and if it was the regular practice
of that business activity to make the memorandum, report, record, or data
compilation, all as shown by the testimony of the custodian or other
qualified witness, unless the source of the information or method or
circumstances of preparation indicate lack of trustworthiness. The term
"business" as used in this paragraph includes business, institution,
association, profession, occupation, and calling of every kind, whether or
not conducted for profit.

(8) Public records and reports

Records, reports, statements, or data compilations, in any form, of public
offices or agencies, setting forth... (C) in civil actions and proceedings
and against the Government in criminal cases, factual findings resulting
from an investigation made pursuant to authority granted by law, unless the
sources of information or other circumstances indicate lack of
trustworthiness.
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Fed. R. Evid. 803(6), 803(8)(C).

Tables indicating PACA violations, such as those at issue in the instant
proceeding, would be admissible under Rule 803(6) and 803(8)(C) exceptions.
The exceptions to the hearsay rule in Rule 803 of the Federal Rules of Evidence
proceed on the theory that, under appropriate circumstances, a hearsay statement
may possess circumstantial guarantees of trustworthiness sufficient to justify
nonproduction of the declarant in person at the trial even though he or she may
be available. Such is the case here. Mr. Dutton and Ms. Jervis have no vested

interest in the outcome of this proceeding. They merely prepared a summary in
the form of a table of information obtained from Respondents' records in the
performance of their duties to enforce the PACA. There was no basis for the
court's view in Young for finding that the USDA veterinarians' affidavits or the
Summary of Alleged Violations forms lacked trustworthiness merely because
they were prepared in anticipation of litigation, and there is no basis in the
instant proceeding for finding that the tables of past-due and unpaid debts to
sellers of perishable agricultural commodities lacked trustworthiness merely
because they were prepared in anticipation of litigation.

Second, Respondents contend that:

As a threshold matter, the Complainant failed to prove that the perishables
at issue actually moved in interstate commerce. At most, the invoices show
that some of Havana Potatoes' suppliers had offices or warehouses outside
of the State of New York. While Dutton claimed to have reviewed other

records to determine interstate transportation of the goods, those records
were not introduced, so the Complainant's proof on that crucial issue was
second-level hearsay presented by a witness with a cloudy memory who
had not seen the documents on which he relied in over a year.

With regard to Havpo, the lack of a connection to interstate commerce is
even clearer. All of the transactions involving Havpo involved suppliers

who, according to the Complainant's own evidence (CX-5, CX-5a-5f) are
located in New York State. While Havpo is a New Jersey corporation, it
was created, according to Dutton' s own testimony concerning information

provided by Mr. Perez, to create interstate transactions purely on paper so
that Havana Potatoes could avoid posting a New York State required bond

of approximately $200,000.00 in connection with goods shipped intrastate
to Hunts Point Market (Tr. 43-44). Indeed, most of the invoices relating

to Havpo indicate shipment to Havpo, or to Havana Potatoes, or to Havpo
care of Havana Potatoes, at the Hunts Point Market, Bronx, New York
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(CX-5a, 5b, 5d, 5e and 5f). Accordingly, for this reason alone, the case
against Havpo should have been dismissed.

Respondents' Appeal to the Judicial Officer at 31-32.
Section l(b)(3) of the PACA defines the term "interstate or foreign commerce,"

as follows:

§ 499a. Short title and definitions

(b) Definitions

For purposes of this chapter:

(3) The term "interstate or foreign commerce" means commerce between
any State or Territory, or the District of Columbia and any place outside
thereof; or between points within the same State or Territory, or the District
of Columbia but through any place outside thereof, or within the District of
Columbia.

7 U.S.C. § 499a(bX3).

Section l(b)(8) of the PACA provides:

(8) A transaction in respect of any perishable agricultural commodity
shall be considered in interstate or foreign commerce if such commodity
is part of that current of commerce usual in the trade in that commodity
whereby such commodity and/or the products of such commodity are sent
from one State with the expectation that they will end their transit, after
purchase, in another, including, in addition to cases within the above
general description, all cases where sale is either for shipment to another
State, or for processing within the State and the shipment outside the State
of the products resulting from such processing. Commodities normally in
such current of commerce shall not be considered out of such commerce

through resort being had to any means or device intended to remove
transactions in respect thereto from the provisions of this chapter.
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7 U.S.C. § 499a(b)(8).
The produce supplier invoices and table of past-due and unpaid debts

introduced by Complainant clearly establish that all of Respondent Havana's
transactions alleged in paragraph III of the Complaint were in interstate or
foreign commerce. (CX 4, 4a-4ppp.) Fifty-nine of the 66 produce sellers who
were not paid promptly by Respondent Havana, a New York corporation whose
business address is Hunts Point Terminal Market, Row D, Units 449-461, Bronx,
New York 10474, were located outside the State of New York. Further,

Complainant proved by a preponderance of the evidence that the seven produce
sellers, which were located in New York, shipped produce in interstate or foreign
commerce to Respondent Havana. (CX 4, 4a-4ppp.) Mr. Dutton testified that
he examined Respondents' records specifically to determine whether produce
transactions represented by produce supplier invoices were in interstate
commerce, as follows:

[BY MS. COOK:]

Q. And can you just briefly describe for the Court what procedure you
followed in order to establish that produce purchased by the Respondent
actually moved in interstate commerce?

[BY MR. DUTTON:]

A. When I was reviewing the writing sheets I would look at the origin of

the shipment. For instance if the shipper was located in Florida, transactions
for that shipper would be considered as interstate commerce because of the
physical location of the two companies. If I was looking at vendors who
were located within the state of New York, I would examine freight bills,
brokers confirmations, invoices which might show an origin other than the
state of New York for those transactions and if that was found, then I would
consider that invoice to also have traveled in interstate commerce.

Tr. 47-48.

It is well settled that a transaction involves interstate or foreign commerce

if it involves a commodity that has previously moved in interstate or foreign
commerce. See In re Full Sail Produce, Inc., supra, 52 Agric. Dec. at 617; In
re C.B. Foods, Inc., supra, 40 Agric. Dec. at 967. Accord ln re Fresh Approach,
Inc., 51 B.R. 412, 424-28 (Bankr. N.D. Tex. 1985), reprinted in 44 Agric. Dec.

1546 (1985). See also In re Van Buren County Fruit Exchange, Inc., 51 Agric.
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Dec. 733,740 (1992) (the mere fact that the buyer and seller are within the same

state does not preclude interstate or foreign commerce as defined by section
l(b)(3) of the PACA, (7 U.S.C. § 499a(b)(3)). Such a transaction

unquestionably fits the statutory definition of "interstate or foreign commerce,"
which encompasses "that current of commerce usual in the trade in that

commodity whereby such commodity and/or the products of such commodity are
sent from one State with the expectation that they will end their transit, after
purchase, in another .... " (7 U.S.C. § 499a(b)(8).)

The produce supplier invoices and tables of past-due and unpaid debts
introduced by Complainant clearly establish that all of Respondent Havpo's
transactions alleged in paragraph III of the Complaint were with produce sellers
located in New York. (CX 5, 5a-5f.) As Respondents admit, Respondent Havpo
is a New Jersey corporation whose business address is 25 Christopher Place,
Saddle River, New Jersey 07458. (Respondents' Appeal to the Judicial Officer

at 2, 32.) A transaction between a party located in one state and a party located
in another state constitutes interstate commerce, and a transaction between a
party located in the United States and a party located outside the United States

constitutes foreign commerce. Even if, as Respondents contend, the produce that
was the subject of the transactions between Respondent Havpo and its produce
sellers was bought and sold in New York and never left New York, the

transactions alleged in paragraph III of the Complaint between Respondent
Havpo, a New Jersey Corporation, and the six sellers located in New York,
would be transactions in interstate commerce.

I, therefore, find that all of the transactions alleged in paragraph III of the
Complaint between Respondents and sellers of perishable agricultural

commodities were in interstate or foreign commerce, that the Secretary has
jurisdiction over those transactions under the PACA, and that there is no basis

for dismissing the Complaint against either Respondent Havana or Respondent
Havpo.

Third, Respondents contend that:

The A.L.J. applied U.S.D.A.'s long-standing "harsh sanctions" policy in
imposing the sanction of revocation on Respondents (Decision and Order,
pp. 14-16). In doing, so, the A.L.J. plainly erred since that policy no
longer exists, having been recently abandon[]ed in favor of a policy of
determining the sanction in each case by balancing the nature of the

violations proved in relation to the remedial purposes of the regulatory
statute involved, along with all relevant circumstances, with the
recommendation of the administrative officials involved in the case.
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Respondents' Appeal to the Judicial Officer at 34.
I disagree with Respondents' contention that the ALJ applied the wrong

sanction policy in the instant proceeding. The ALJ applied the Department's
current sanction policy and, in accordance with that sanction policy, imposed the
appropriate sanction under the circumstances--revocation of Respondent
Havana's and Respondent Havpo's PACA licenses. The circumstances of this

proceeding, sub judice, are that Respondents paid the past-due amounts alleged
in the Complaint before the start of the hearing. However, at the start of the
hearing, Respondents owed other past-due amounts, which are identified and
established in the record, but which are not alleged in the Complaint.

Thus, our concern herein is the situation where Respondents have paid all
past-due amounts alleged in the Complaint, but are not in compliance with
PACA, because there are on this record other past-due amounts still owing to

produce sellers at the time of the hearing. The decision in Gilardi, supra,
answers this question of USDA policy on the above-described situation by
specifically requiring full compliance with PACA before a "no pay" case can be
converted to a "slow pay" case. The Judicial Officer's Gilardi policy is very

simply that, to receive a PACA license suspension ("slow pay") rather than a
license revocation ("no pay"), Respondents must not only make full payment of

all the money past-due, as alleged in the Complaint by the start of the hearing,
but there must be present compliance with the payment provisions of the PACA

and regulations. There can be no "robbing Peter to pay Paul," and no "rolling
over" of past-due accounts involved in the case, while continuing to violate the

payment requirements, as follows:

Respondent argues that after the hearing in this case, it reduced its debt
to about $30,000, which should be paid within the next 30 days (Appeal

Brief at 10). It is established that if a case begins as a "no pay" case, but
full payment is made by the time of the hearing, the case becomes a "slow
pay" case, which warrants a suspension order rather than a revocation
order. In re Foursome Brokerage, Inc., 42 Agric. Dec. [1930 (1983)].

As far as I know, there has been only one case under the Perishable

Agricultural Commodities Act treated as a "slow pay" case in which full
payment was made after the hearing. In re L.R. Morris Produce Exchange,
Inc., 37 Agric. Dec. 1112, 1119-22 (1978). In that case, full payment was
made before the initial decision was issued by the Administrative Law

Judge. A 90-day suspension order, rather than a revocation order, was
imposed, with the following caveat (37 Agric. Dec. at 1121-22):
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In view of respondent's flagrant violations extending over a period
of several years, and involving delays of up to 23 months in payments
for over $1 million worth of produce, if respondent knowingly violates
the payment provisions of the Act or regulations on one more occasion
within the next five years as to a contract entered into on or after the
effective date of this Order (which does not involve a bona fide dispute
as to the contract), respondent's license will be revoked. If further
violations occur which are not knowingly committed, a lengthy
suspension order will be imposed.

In a pending case under the Perishable Agricultural Commodities Act, In
re Clarence Miller Co., PACA Docket No. 2-6394, it is alleged on appeal

that full payment was made atter the initial decision was issued by the
Administrative Law Judge. Since the same issue may arise in the present

case, perhaps within a few days after this decision is filed, it is appropriate
to set forth the policy that will govern in such situations.

There are substantial reasons for making the final determination as to
whether a case is "slow pay" or "no pay" as of the date on which the
administrative hearing begins. Any determination made after that time
would require a new investigation by complainant which might unduly
delay the proceeding. Each day that the payment violations continue
results in increased risk and damage to the industry. The increased damage
to existing creditors is obvious--they are forced to wait longer for their
money. The increased risk to others arises from the fact that a firm in
financial difficulty frequently increases its volume significantly, perhaps

taking imprudent chances, thereby exposing many other unsuspecting
persons to the risk of nonpayment, if the debtor's efforts to regain financial
stability are unsuccessful. Since there is a considerable time lag between
the violation and the hearing, there is no real justification for not making

full payment by the opening of the hearing.

Accordingly, the policy in future cases will be that if full payment is not
made by the opening of the hearing, together with present compliance with

the payment provisions of the [PACA] and regulations (or if no hearing is
to be held, by the time the answer is due), the case will be treated as a "no
pay" case. There is, of course, no basis for considering as mitigating
payments that are made by "robbing Peter to pay Paul," i.e., by "rolling
over" the past-due accounts involved in the case, while continuing to vio-
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late the payment requirements. (I cannot now conceive of extraordinary
circumstances that would warrant further extending the time for making
full payment and achieving compliance, but if any exist, they can be
considered in a concrete factual setting.)

The imposition of a suspension order, rather than a revocation order, in
flagrant and repeated "slow pay" cases is not mandated by the [PACA]
but, rather, is a self-imposed limitation, which is admittedly

experimental. In re Southwest Produce, Inc., 34 Agric. Dec. 160,
171-73 (1975), aff'dper curiara, 524 F.2d 977 (5th Cir. 1975); In reJ.
Acevedo & Sons, 34 Agric. Dec. 120, 133-34 (1975), aff'dper curiam,
524 F.2d 977 (5th Cir. 1975). Where a respondent has committed
repeated and flagrant violations of the magnitude involved here, this
self-imposed limitation would not be followed if a determination as to
whether full payment was finally made (long after the hearing) would
require the lengthy delay incident to a reopened hearing, a new
Administrative Law Judge's decision, and a further appeal to the Judicial
Officer.

In re Gilardi Truck & Transp., Inc., supra, 43 Agric. Dec. at 149-50, 152
(footnote omitted, emphasis added).

Moreover, subsequent cases have tightened Gilardi considerably, most
notably, Carpenito Bros. and Caito, as explained in the Lloyd Myers case, as
follows:

Of particular relevance to this proceeding are two earlier cases which
established the doctrine that a Respondent must be in compliance (full

payment) with the payment rules by the time of the heating, to avoid
revocation. The distinction between "slow pay," which requires suspension,

and "no pay," which requires revocation, is analyzed in Caito, as follows
(id at 632-33,638; slip op. at 43--45, 51) (footnotes and citations omitted):

Prior to the decision in In re Gilardi Truck & Transportation, Inc.,

43 Agric. Dec. 118 (1984), it had been the policy of the Judicial Officer
to issue lengthy suspension orders in the case of serious "slow payment"
cases, usually from 70 to 90 days.
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The administrative officials charged with the responsibility for
administering the Perishable Agricultural Commodities Act have long
recommended revocation of a license where there have been many
failures to pay promptly, involving lengthy delays in making full
payment. See, e.g., In re Southwest Produce, Inc., 34 Agric. Dec. 160,
171-72, aff'd per curiam, 524 F.2d 977 (5th Cir. 1975); In re d.
Acevedo & Sons, 34 Agric. Dec. 120, 133, aff'dper curiam, 524 F.2d
977 (5th Cir. 1975). There are strong administrative reasons supporting
their revocation recommendation. Just as in the case of the savings and
loan industry, if a produce licensee is in financial difficulty (i.e., not
able to pay its creditors promptly), the loss to the industry as a whole
is frequently much less if the firm is closed down promptly.
Furthermore, we are dealing here with an industry that asked for, pays
for, and desires a tough regulatory program to insure that only
financially responsible licensees are permitted to remain in the industry.

In In re Gilardi Truck & Transportation, Inc., 43 Agric. Dec. 118,
149-54 (1984), the Judicial Officer moved a step closer to the views of
the administrative officials, holding that in order for a suspension order
to be issued on the basis of a "slow pay" case, rather than a revocation
order which would be issued in a "no pay" case, full payment must be
made by the time of the hearing (or if no hearing is to be held, by the
time the answer is due), and the respondent must be in full compliance
with the payment requirements by the time of the hearing.

The Gilardi doctrine was subsequently tightened in In re

Carpenito Bros., Inc., 46 Agric. Dec. 486, 500-06 (1987), aff'd,
851 F.2d 1500 (D.C. Cir. 1988) (unpublished; text in
WESTLAW), by requiring that respondent's present compliance

not involve credit agreements for more than 30 days. Carpenito
also emphasizes that under Gilardi, respondent must be in
compliance with the payment provisions immediately prior to the
hearing--i.e., being almost in compliance is not enough!

In re Lloyd Myers, supra, 51 Agric. Dec. at 764-65.
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The Department's current sanction policy is set forth in In re S.S. Farms
Linn County, Inc. (Decision as to James Joseph Hickey and Shannon Hansen),
50 Agric. Dec. 476, 497 (1991), aff'd, 991 F.2d 803 (9th Cir. 1993), 1993 WL
128889 (not to be cited as precedent under 9th Circuit Rule 36-3), as follows:

IT]he sanction in each case will be determined by examining the nature of
the violations in relation to the remedial purposes of the regulatory statute

involved, along with all relevant circumstances, always giving appropriate
weight to the recommendations of the administrative officials charged with
the responsibility for achieving the congressional purpose.

The sanction policy in S.S. Farms Linn County, Inc., does not alter the
doctrine in In re The Caito Produce Co., supra. 4 The overriding doctrine set

forth in Caito is that, because of the peculiar nature of the perishable agricultural
commodities industry, and the articulated congressional purpose that only

financially responsible persons should be engaged in the perishable agricultural
commodities industry, excuses for nonpayment in a particular case are not
sufficient to prevent a license revocation where there have been flagrant or

repeated failures to pay a substantial amount of money over an extended period
of time.

The Department's sanction policy requires an examination of the nature of
the violations in relation to the remedial purposes of the regulatory statute

involved, along with all relevant circumstances, always giving appropriate weight
to the recommendations of the administrative officials charged with the

responsibility for achieving the congressional purpose.
Respondent Havana failed to make full payment promptly to 66 sellers of the

agreed purchase prices in the total amount of $1,960,958.74 for 345 lots of
perishable agricultural commodities, during the period February 1993 through
January 1994, and Respondent Havpo failed to make full payment promptly to
6 sellers of the agreed purchase prices in the total amount of $101,577.50 for 23

lots of perishable agricultural commodities, during the period August 1993
through January 1994. Respondents' violations were very serious, repeated,
flagrant, and willful violations of the PACA. Respondents' violations directly
contravene one of the primary remedial purposes of the PACA, the financial

41nre AndershockFruitland.Inc., 55 Agric.Dec. , slipop. at 26 (Sept. 12, 1996);In re
HoganDistributing,Inc.,55Agric.Dec.622,633(1996);In re MorenoBros.,54Agric.Dec.1425,
1442-43(1995);In re MidlandBanana& TomatoCo.,supra, 54Agric. Dec. at 1329.
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protection of sellers of perishable agricultural commodities. Failure to pay for

perishable agricultural commodities not only adversely affects those who are not

paid, but such violations of the PACA have a tendency to snowball. On

occasion, one PACA licensee fails to pay another licensee who is unable to pay

a third licensee. Thus, the failure to pay could have serious repercussions to

perishable agricultural commodity producers and other PACA licensees and even

consumers of perishable agricultural commodities who ultimately bear increased

industry costs resulting from failures to pay. 5 These adverse repercussions can

be avoided by limiting participation in the perishable agricultural commodities
industry to financially responsible persons, which is one of the primary goals of
the PACA. 6

Just as in the case of the savings and loan industry, if a PACA licensee is in

financial difficulty (i.e., not able to pay the agreed purchase prices of perishable

agricultural commodities promptly), the loss to the perishable agricultural

commodities industry as a whole is frequently much less if the PACA licensee's

license is revoked promptly. Allowing a PACA licensee that is in financial
difficulty to remain in business increases financial risks to others. Frequently,

5Althoughthe PACA is primarily to protect perishable agricultural commodity producers,it "is
also 'for the protection of consumers' (H.R. Rep, No. 1196, 84th Cong., Ist Sess., p. 2), inasmuch
as increased industrycosts resulting from failures to pay or other unfair practices are ultimately borne
by consumers." In re Sam Leo Catanzaro, supra, 35 Agric. Dec. at 33. See also In re B.G. Sales
Co., 44 Agric. Dec. 2021, 2026 (1985); In re Melvin Beene Produce Co., supra, 41 Agric. Dec. at
2426; In re Finer Foods Sales Co., supra, 41 Agric. Dec. at 1169;In re The Connecticut Celery Co.,
40 Agric. Dec. 1131, 1134 (1981); In re Columbus Fruit Co., 40 Agric. Dec. 109, 114 (1981), aff'd
mere., 673 F.2d 551 (D.C. Cir. 1982), printed in 41 Agric. Dec. 89 (1982).

6Tri-County Wholesale Produce Co. v. United States Dep 't of Agric., 822 F.2d 162, 163 (D.C.
1987) (per curiam); Marvin Tragash Co. v. United States Dep 't of Agric., 524 F.2d 1255, 1257 (5th
Cir. 1975); Chidsey v. Guerin, supra, 443 F.2d at 588-89; Zwickv. Freeman, supra, 373 F.2d at 117;
In re Andershock Fruitland, Inc., supra, slip op. at 16-17; In re Boss Fruit & Vegetable, Inc., supra,
53 Agric. Dec. at 785; In re Full Sail Produce, lnc., supra, 52 Agric. Dec. at 621; In re Roxy
Produce Wholesalers, Inc., 51 Agric. Dec. 1435, 1440 (1992); In re Melvin Beene Produce Co.,
supra, 41 Agric. Dec. at 2425; In re Finer Foods Sales Co., supra, 41 Agric. Dec. at 1168; In re
I41_C., Inc., 41 Agric. Dec. 734, 741-42 (1982); In re The Connecticut Celery Co., supra, 40 Agric.
Dec. at 1133; In re Mel's Produce, Inc., 40 Agric. Dec. 792, 793 (1981); In re United Fruit &
Vegetable Co., 40 Agric. Dec. 396, 402 (1981), aft'd, 668 F.2d 983 (Sth Cir.), cert. denied, 456 U.S.
1007 (1982); In re Columbus Fruit Co., supra, 40 Agric. Dec. at 112; In re Sam Leo Catanzaro,
supra, 35 Agric. Dec. at 33. See also Harry Klein Produce Corp. v. United States Dep 't of Agric.,
831 F.2d 403,405 (2d Cir. 1987) (the PACA is a remedial statute designed to ensure that commerce
in perishable agricultural commodities is conducted in an atmosphere of financial responsibility).
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a PACA licensee in financial difficulty increases its volume significantly, perhaps

taking imprudent risks. If the PACA licensee's efforts to regain financial
stability are unsuccessful, many other unsuspecting persons are exposed to the
risk of nonpayment. In order to carry out the purposes of the PACA, it is
imperative that PACA licenses be revoked as quickly as possible from licensees
who flagrantly or repeatedly fail to make full payment promptly.

The administrative officials charged with responsibility for administering the
PACA have long recommended revocation of PACA licenses where there have

been many failures to pay promptly involving lengthy delays in making full
payment. 7

In the instant proceeding, the administrative officials charged with

administering the PACA recommend the revocation of Respondent Havana's and
Respondent Havpo's PACA license. Ms. Clare Jervis, a marketing specialist
employed by USDA, Agricultural Marketing Service, Perishable Agricultural
Commodities Act Branch, (Tr. 205), testified regarding the administrative
officials' policy as to payment violations and the sanction to be imposed upon
Respondents, as follows:

BY MS. COOK:

Q. Ms. Jervis, you previously testified that you are employed by the
P.A.C.A. Branch, Fruit and Vegetable Division, Agricultural Marketing

Service, U.S. Department of Agriculture, is that correct?

[BY MS. JERVIS:]

A. Yes.

Q. Do you represent the Complainant at this proceeding?

A. Yes.

Q. Are you aware of whether the Complainant has a recommendation
that it wishes to make to the administrative law judge on the sanction

7See,e.g., in re .4ndershockFruitland,Inc.,supra, slip op. at 22-24;In re LloydMyers Co.,
supra, 51Agric.Dec.at 764; In re SouthwestProduce,Inc.,34Agric.Dec. 160, 171-72,aff"dper
curiam,524 F.2d977 (5th Cir. 1975);In re J. Acevedo&Sons,supra, 34 Agric.Dee.at 133.
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he should issue, if he should find that the Respondents herein violated
the P.A.C.A., as alleged in the complaint?

A. Yes.

Q. Would you tell Judge Bernstein what that recommendation is?

A. We're seeking revocation of Respondent's licenses.

Q. And can you tell Judge Bernstein what factors were considered by
the Complainant in making the recommendation that you have just
described?

A. Yes. The factors we consider are the seriousness of the violation,
the number of violations, the period of time that the violations cover,
the dollar amount, the warning notice that the Respondent was provided
with, and the effect of failures to make full and prompt payment in
compliance with the Act have upon the industry.

In this particular instance here today, we have two Respondents that,
based upon Mr. Dutton's investigation, and as alleged in the complaint, had
failed to make full payment for -- specifically Havana Potatoes failed to

make full payment for approximately $2 million during the period of
March 1993 to January of 1994, to 66 suppliers. Havpo failed to make full

payment promptly of approximately $100,000 to 26 suppliers during the
period of March of 1993 to January of 1994.

Although it has been stated here today that those transactions have, in
fact, been paid for by Respondents, they were not paid for promptly in
accordance with P.A.C.A. prompt pay provisions.

The compliance investigation conducted by Mr. Koller several weeks
ago showed that Respondents were not in compliance with the Act at this
time either. It documented that Havana Potatoes had failed to pay
approximately a little over $1 million for transactions that covered the time

period of March of 1994 to April of 1995. Hav[p]o failed to pay for
approximately $58,000 to one seller during the period of time of March of
1994 to November of 1994.
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The -- we also look at the warning letter Respondent received. He was

given ample notice of prompt payment provisions. He was given time to
come into compliance with the provisions.

And finally the effect of these violations have on the industry are a
very serious effect.

JUDGE BERNSTEIN: What warning letter?

THE WITNESS: There is a warning letter that's Exhibit No. 3 dated --
it's in November of 1991, that was sent to Havana Potatoes.

BY MS. COOK:

Q. You've mentioned the effect that these types of violations have on

the industry, Ms. Jervis. Could you explain those effects more fully,
please?

A. The failures to make full payment promptly have a serious impact
upon the industry. The produce -- the perishable agriculture
commodities have a short shelf life. They move from the growing
region through middlemen to the wholesaler to reach the consumers very
rapidly in order to reach the consumers at the height of their edible
appeal.

Because of the quickness with which the produce must be moved to

reach the consumers, the industry doesn't have the opportunity to perform
extensive credit checks that are so common in other industries.

Businesses enter into contracts on a daily basis, just on -- at face

value, having just talked to the buyer a few times over the phone. They
trust that each party will live up to the contractual obligations. In other
words, the shipper, when he ships the product to the buyer, he trusts that
the buyer will in fact receive that produce, handle it promptly and make
full payment promptly.

The buyer, on the other hand, is trusting that the shipper will ship
the quantity and the quality of the commodity as ordered, so that
he may meet its customers' demands.
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When you have failures to make full payment promptly, it breaks down
this trust relationship, the marketing chain breaks down, and it also can
create a financial hardship. It's what we refer to as a domino effect. If A
fails to pay B, then B fails to pay C and so on. And this is a hardship on
the industry.

Q. Ms. Jervis, what is your understanding of the secretary's role in
enforcement of the Perishable Agricultural Commodities Act?

A. The Secretary of Agriculture is charged with enforcing the
P.A.C.A., thereby insuring that this trust relationship that the industry
operates upon is -- continues to exist in the industry.

This is done in several different ways. One, the Secretary of

Agriculture, when he issues a P.A.C.A. license, he's making a statement to
the entire produce industry that that finn is -- will operate in compliance
with the Act, in that that firm is in a financial position to conduct business.

If, in the course of business, the firm is found to have committed
violations of the Act, the Secretary, through evenhanded enforcement,
through sanction policy, sends a very, very strong message to the industry
that violations will not be tolerated. The firms that have committed the

violations will be charged and that -- and through this even-handed
enforcement policy that the Secretary issues sanctions through, he's
providing a level playing field for the entire industry to operate on.

Now, the other aspect of the Secretary's role is that the effect of the
sanctions that are imposed is that it serves as a deterrent effect on the
industry. One, it removes a firm that has committed violations of the Act,
and it prevents additional violations from being committed.

It also serves as a deterrent to the entire produce industry in that it will
deter them from committing similar violations.

MS. COOK: Thank you, Ms. Jervis. I have no further questions.

Tr. 472-77.

Respondents contend that the Department's new sanction policy articulated
in S.S. Farms Linn County, Inc., requires that the ALJ weigh mitigating
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circumstances, and that, in light of these circumstances, the ALJ should have
considered and imposed "a lesser sanction, such as a 30-day suspension" of

Respondent Havana's PACA license and Respondent Havpo's PACA license.
(Respondents' Appeal to the Judicial Officer at 34-38.) I disagree with

Respondents.
Ms. Clare Jervis testified that the relevant circumstances taken into

consideration in making the recommendation that Respondents' PACA licenses
be revoked include the number of Respondents' violations (Respondent Havana
345; Respondent Havpo 23); the number of sellers to whom Respondents failed
to make full payment promptly (Respondent Havana 66; Respondent Havpo 6);
the amount of money not paid (Respondent Havana $1,960,938.74; Respondent
Havpo $101,577.50); the time period during which Respondents violated the
PACA (Respondent Havana I l months; Respondent Havpo 5 months); and the
effect that the violations of the PACA have on the perishable agricultural
commodities industry. (Tr. 473-74.)

Respondents cite several "mitigating factors" that Respondents contend the
ALJ should have considered when determining the sanction to be imposed on
Respondents: an industry-wide crisis that has resulted in few purchasers paying
for perishable agricultural commodities within 10 days; the weakness of the
evidence of Respondents' roll-over debt; Respondents' excellent payment history
relative to others in the perishable agricultural commodities industry;
Respondents' good faith efforts to address their payment problems; and the
effects of revocation on perishable agricultural commodity suppliers. Even if I
found each of Respondents' "mitigating factors" to be supported by the record,
which I do not so find, I would not agree with Respondents' contention that
those factors should be considered when determining the sanction to be imposed

for Respondents' repeated, flagrant, and willful violations of the PACA. The
factors cited by Respondents as "mitigating factors" are not relevant
circumstances under the Department's sanction policy regarding flagrant or
repeated failures to make full payment promptly under the PACA. 8 Rather, the
relevant factors are whether the violations are flagrant or repeated failures to pay

8Section8(e)ofthePACA,(7 U.S.C.§ 499h(e)),whichprovides"alternativecivilpenalties"for
violationsof section2 of the PACA, in lieuof suspensionor revocation,requiresthe Secretaryof
Agricultureto givedueconsiderationto thesizeof the business,the numberof employees,andthe
seriousness,nature,and amountof theviolation,but onlywhendeterminingthe amountof a civil
penaltytobe assessed. See In re ,4ndershockFruitland,lnc., supra,slipop. at 27n.13 (thefactors
thatmustbe consideredundersection8(e)oftbe PACA,(7 U.S.C.§ 499h(e)),arenot requiredby
thePACAto be consideredwithrespectto the revocationor suspensionof a PACAlicense).
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more than a de minimis amount, whether Respondents had paid all sellers by the
opening of the hearing, and whether Respondents are in compliance with the

PACA and the regulations under the PACA. Even if a Respondent has good

excuses for payment violations, such excuses are never regarded as sufficiently
mitigating to prevent a Respondent's failure to pay from being considered
flagrant or willful. Moreover, such excuses are not relevant to the sanction to

be imposed on a Respondent who has flagrantly or repeatedly failed to make full
payment promptly. 9

91nre Andershock Fruitland lnc., supra, slip pp. at 28 (excuses are not relevant to the sanction
to be imposed); In re Moreno Bros., supra, 54 Agric. Dec. at 1443 (excuses why payment was not
made in a particular case are not sufficient to prevent a license revocation where there have been
repeated failures to pay a substantial amount of money over an extended period of time); In re Potato
Sales Co., 54 Agric. Dec. 1409, 1424 (1995), appeal dismissed, No. 95-70906 (9th Cir. 1996)
(excuses why payment was not made in a particular case are not sufficient to prevent a license
revocation where there have been repeated failures to pay a substantial amount of money over an
extended period of time); In re James D. Milhgan & Co., 49 Agric. Dec. 573, 576 (1990), appeal
dismissed, No. 90-1199 (D.C. Cir. Oct. 15, 1990) (failure to pay for produce results in the revocation
of Respondent's PACA license, notwithstanding excuses such as failure of someone else to fulfill
contractual obligations with Respondent); In re Carlton Fruit Co., 49 Agric. Dec. 513, 519 (1990),
aff'd, 922 F.2d 847 (1lth Cir. 1990) (unpublished) (failure to pay for produce, exceeding a de
minimisamount, results in the revocation of a Respondent's PACA license, notwithstanding excuses
such as the failure of someone else to fulfill contractual obligations with Respondent); In re The
Caito Produce Co., supra, 48 Agric. Dec. at 615 (although mitigating circumstances are generally
considered in determining sanctions in USDA disciplinary proceedings, all excuses as to why
payment was not made are disregarded in determining the sanction in cases involving failure to pay
under the PACA in view of the statutory provisions and the nature and history of the program); In
re John A. Pirrello Co., 48 Agric. Dec. 565, 567-68 (1989) (revocation of Respondent's PACA
license is appropriate even though Respondent failed to pay because Respondent's customers ceased
doing business with Respondent when the city announced it was taking Respondent's property by
eminent domain); In re Anthony Tammaro, Inc., 46 Agric. Dec. 173, 177 (1987) (excuses such as
nonpayment because of bankruptcy resulting atter Respondent suddenly lost its largest customer are
rejected in the enforcement of the PACA); In re B.G. Sales Co., supra, 44 Agric. Dec. at 2028-30
(all excuses as to why payment was not made are disregarded in determining the sanction in cases
involving failure to pay under the PACA in view of the statutory provisions and the nature and
history of the program; thus, it is not relevant that Respondent failed to pay because bank suddenly
refused to extend credit as it agreed, and the bank took $50,000 of Respondent's funds in the bank's
possession; as in the case of failure to make full payment, excuses as to why payment could not be
made promptly are ignored in determining violations and sanctions under the PACA); In re Magic
CilyProduce Co., 44 Agric. Dec. 1241, 1245-46 (1985), aff'dmem., 796 F.2d 1477 (1lth Cir. 1986)
(the fact that the president and owner of Magic City Produce possesses an excellent reputation, that
many perishable agricultural commodity vendors accepted delinquent partial payment, that
Respondent was in business for 35 years with no complaints or financial difficulties, and that

(continued...)
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9(...continued)

nonpayment was caused by $200,000 in losses in 2-year period from thett of produce from

Respondent's warehouse are irrelevant); In re Gilardi Truck & Transportation, Inc., supra, 43 Agric.

Dec. at 129 (fire at Respondent's business for which Respondent was under-insured rejected in

determining whether payment violations occurred or whether they were willful); In re Jarosz Produce
Farms, Inc., supra, 42 Agric. Dec. at 1513-26 (bankruptcy caused by failure of large purchaser from

Respondent to comply with its contractual agreement is not a mitigating circumstance in a failure to

pay case under the PACA); In re Oliverio, Jackson, Oliverio, Inc., 42 Agric. Dec. 1151, 1158-70
(1983) (nonpayment because another firm failed to pay Respondent $248,805.66 is not a mitigating

circumstance); In re Bananas, Inc., 42 Agric. Dec. 588, 595 (1983) (nonpayment because of a major

customer's insolvency, the failure of other debtors to pay Respondent, and increased operating costs

rejected in determining whether payment violations occurred or whether violations were willful); In

re Melvin Beene Produce Co., supra, 41 Agric. Dec. at 2428, 2442-44 (revocation of Respondent's

PACA license is appropriate where nonpayment is caused by Respondent's bankruptcy); In re Finer

Foods Sales Co., supra, 4 i Agric. Dec. at 117 i (nonpayment because of bankruptcy rejected in

determining whether payment violations occurred or whether violations were willful); In re Carlton

F. Stowe, Inc., 41 Agric. Dec. 1116, 1129 (1982), (nonpayment because of bankruptcy of another
firm owing Respondent $776,459.23 rejected in determining whether payment violations occurred

or whether violations were willful), appealdismissed, No. 82-4144 (2d Cir. Oct. 13, 1982); In re

V.P.C., Inc., supra, 41 Agric. Dec. at 746-47 (nonpayment because of financial difficulties rejected

in determining whether payment violations occurred or whether violations were willful); In re Wayne

Cusimano, Inc., 40 Agric. Dec. 1154, 1157 (1981) (financial difficulties, including difficulty in

collecting from others, is not relevant to a PACA licensee's failure to promptly pay), aft'd, 692 F.2d
1025 (5th Cir. 1982); In re The Connecticut Celery Co., supra, 40 Agric. Dec. at 1138-40

(Respondent's sudden and unexpected loss of a major sales account is not a mitigating circumstance
in a failure to pay case); In re C.B. Foods, Inc., supra, 40 Agric. Dec. at 969-70 (gespondent's

petition in bankruptcy is irrelevant to the issuance of a sanction under the PACA); In re United Fruit

& Vegetable Co., supra, 40 Agric. Dec. at 404 (nonpayment because of financial difficulties is not

a mitigating circumstance); In re Columbus Fruit Co., supra, 40 Agric. Dec. at 113 (nonpayment

because Respondent lost a major sales account and a large supplier changed its course of dealing with

Respondent, demanding cash on delivery, rejected in determining whether payment violations
occurred or whether violations were willful); In re Rudolph John Kafcsak, supra, 39 Agric. Dec. at

685-86 (a strike and the failure of others to pay Respondent are not defenses in a disciplinary action
under the PACA for failure to pay for produce); In re John 1-1..Norman & Sons Distributing Co.,

supra, 37 Agric. Dec. at 709-14 (nonpayment because of failure of others to pay Respondent and

Respondent's responsible and honorable conduct are not relevant in a PACA failure to pay case); In
re Atlantic Produce Co., supra, 35 Agric. Dec. at 1632-33 (nonpayment because of financial dif-

ficulties rejected in determining whether payment violations occurred or whether violations were
willful); In re Maure Solt, 35 Agric. Dec. 721,723-24 (1976) (bankruptcy of another firm owing

Respondent over $130,000 is not a defense to a violation of the payment provisions of the PACA

nor does it negate willfulness); In re Sam Leo Catanzaro, supra, 35 Agric. Dec. at 31 (a railroad

strike causing Respondent's failure to pay is not a defense under section 2 of the PACA); In re King

Midas Packing Co., 34 Agric. Dec. 1879, 1883, 1885 (1975) (financial difficulty is not an excuse
(continued...)
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Respondents' payment of all past-due amounts alleged in the Complaint is
commendable; but, the operational device of "robbing Peter to pay Paul" still
leaves Respondents in non-compliance with the PACA, as follows:

D. Mitigational Aspects

The record should note that respondent's financial difficulties basically

arose out of the failure of respondent's customers to pay respondent.
Respondent continued to operate selling to Paul in order to pay Peter and

had some measure of success. At the time of trial, respondent had paid
about $63,000.00 of the complaint transactions, cutting the complaint
obligations to about $100,000.00

A respondent witness testified that their operations at the time of trial

were on a "current basis" (Transcript page 77), e.g., purchases were then

being made on a cash basis or were being promptly paid within the terms
of their agreement or the regulations.

Respondent's efforts to satisfy the older unpaid obligations are
commendable. But, under the strict interpretationof the PACA, and binding
precedents cited, there is no discretion allowed here.

In Farm Market Service, Inc., 44 Agric. Dec. 316, 322 (1985) (footnote omitted).
Furthermore, collateral effects of a Respondent's license revocation are

relevant neither to a determination whether Respondent made full payment

promptly as required, nor to the sanction to be imposed for flagrantly or

9(...continued)
forviolatingthePACAanddoesnotnegatewillfulness);InreGeorgeSteinberg&Son,Inc.,supra,
32 Agric.Dec.at 266-68(Respondent'sinsolvencydoesnotnegatewillfulness;a licenseeis
obligatedbythePACAtohavesufficientfundstopayforperishableagriculturalcommoditiesornot
buy them);In re Cloud& HattonBrokerage,18Agric.Dec.547, 549(1959)(the fact that
Respondenthasbeenadjudicatedabankruptisnotadefenseina PACAdisciplinaryproceedingfor
failuretopay);InreBaileyProduceCo.,8Agric.Dec.1403,1405(1949)(financialdifficultiesdo
notcondoneRespondent'srepeatedfailurestopayandrevocationofRespondent'sPACAlicense
shouldbeordered);In reJosieCohenCo.,3 Agric.Dec.1013,1015(1944)(nonpaymentbecause
offinancialdifficultiesauthorizesrevocationofRespondent'sPACAlicenseandhadRespondent's
licensenotalreadyterminated,itwouldhavebeenrevoked).
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repeatedly failing to make full payment promptly. _°

For the foregoing reasons, the following Order should be issued.

Order

1. Respondent Havana Potatoes of New York Corp.'s PACA license is revoked,

effective 11 days at_er service of this Order on Respondent Havana Potatoes of

New York Corp.

2. Respondent Havpo, Inc.'s, PACA license is revoked, effective 11 days after
service of this Order on Respondent Havpo, Inc.

3. The facts and circumstances set forth in this decision shall be published.

_°lnre Andershock Fruitland, Inc., supra, slip op. at 28-30 (collateraleffects ofa Respondent's
license revocation are not relevant to the sanction to be imposed for flagrantly or repeatedly failing
to make full payment); In re Hogan Distributing Co., supra, 55 Agric. Dec. at 639 (the adverse
impact on sellers of perishable agricultural commodities of a publication of the fact that Respondent
has committed wilful, flagrant, and repeated violations of 7 U.S.C. § 499b is not relevant); In re
SamuelS. Napolitano Produce, Inc., 52 Agric.Dec. 1607, 1610 (1993) (adverse impact of revocation
of Respondent's PACA license on Respondent's creditors is not relevant); In re James D. Milligan
& Co., supra, 49 Agric. Dec. at 576 (a PACA license is revoked in failure to pay cases even though
particular creditors involved would recover larger sums if Respondent were permitted to remain in
business); In re John A. Pirrello Co., supra, 48 Agric. Dec. at 571 (collateral effects on creditors of
PACA license revocation are not relevan0; In re Charles Crook WholesaleProduce & Grocery Co.,
48 Agric. Dec. 557, 564 (1989) (del_iment to creditors if Respondent's PACA license is revoked is
not relevant); In re Anthony Tammaro, lnc., supra, 46 Agric. Dec. at 177 (the fact that Respondent's
creditors will suffer ifRespondent's PACA license is revoked is irrelevant); In re Walter Galley &
Sons, Inc., 45 Agric. Dec. 729, 732 (1986) (the fact that Respondent's creditors will suffer if
Respondent's PACA license is revoked is irrelevant); In re Kaplan "sFruit & Produce Co., 44 Agric.
Dec. 2016, 2019 (1985) (collateral effects of an order on persons responsibly connected with a
corporation are not relevant considerations in a PACA disciplinary proceeding against the
corporation); In re Magic City Produce Co., supra, 44 Agric. Dec. at 1249 (the effect of revocation
of a PACA license on those responsibly connected with Respondent corporation should not be
considered); In re Hal Merdler Produce, Inc., 37 Agric. Dec. 809, 810 (1978) (collateral effects on
responsibly connected persons of an order revoking Respondent corporation's PACA license are not
relevant); In re Atlantic Produce Co., supra, 35 Agric. Dec. at 1644 (the adverse impact on a
responsibly connected l_rson of a finding thatRespondent repeatedly and flagrantly violated 7U.S.C.
§ 499b is not relevant); In re King Midas Packing Co., supra, 34 Agric. Dec. at 1887 (collateral
effects on owners and officers of Respondent corporation found to have violated 7 U.S.C. § 499b
are irrelevant).
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PERISHABLE AGRICULTURAL COMMODITIES ACT

MISCELLANEOUS ORDERS

In re: EAST COAST PRODUCE, INC.
PACA Docket No. O-96-0516.

Order Dismissing Notice to Show Cause and Complaint filed July 18, 1996.

Juli¢ c. Schuster, for Complainant.
LuisA. Espino, Miami, FL, for Respondent.
Order issued by James W. Hunt, Administrative Law Judge.

Pursuant to complainant's motion to withdraw its notice to show cause and
complaint, it is ordered that they be dismissed.

In re: QUALITY FIRST MARKETING, INC.
PACA Docket No. D-95-0519.

Dismissal filed July 19, 1996.

KimberlyHart,for Complainant.
MelindaVaughn, Fresno, CA, for Respondent.
Dismissal issued by Victor W. Palmer, Chief Administrative Law Judge.

Upon the motion of Complainant and for good cause shown, the complaint

in the above-captioned proceedings is hereby dismissed.

In re: MARK TATGENHORST.

PACA APP Docket No. 96-0004.

Order Dismissing Appeal filed August 23, 1996.

Eric Paul, for Complainant.
Respondent, Pro se.
Order issued by James Hunt, Administrative Law Judge.

On April 23, 1996, petitioner Mark Tatgenhorst filed a petition seeking

review of a determination that he was responsibly connected with Eat More
Citrus Company under section 1(9) of the Perishable Agricultural Commodities
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Act.

Pursuant to a telephone conference on June 25, 1996, with petitioner and
respondent's attorney, Eric Paul, it was agreed that a telephone hearing would
be conducted on August 6, 1996, beginning at 1 p.m. Eastern Time and 10 a.m.
Pacific Time. A formal notice of the hearing was sent to petitioner on July 15,
1996.

Petitioner did not appear at the time scheduled for the hearing. An order
was sent to petitioner directing him to show cause by August 19, 1996, why his
petition should not be dismissed because of his failure to appear for the hearing.
Petitioner did not respond.

Accordingly, it is ordered that the petition be dismissed with prejudice.

In re: J. MIRANDO PRODUCE CORPORATION.
PACA Docket No. D-96-0529.

Order of Dismissal-Cancellation of Hearing filed August 26, 1996.

Eric Paul, for Complainant.

Mark C.H. Mandell, Annandale, NJ, for Respondent.
Order issued by Edwin S. Bernstein, Administrative Law Judge.

On August 20, 1996, Respondent filed a notice of withdrawal of its license
application and requestedthat Complainant's Notice to Show Cause be dismissed.
With the concurrence of Complainant's counsel, Respondent's motion is granted.
As stated in Complainant's response, filed August 26, 1996, Respondent's license
application fee will be refunded.

Respondent's license application is withdrawn and it is ordered that the
Notice to Show Cause, filed herein on July 26, 1996, be dismissed.

The hearing scheduled for November 26, 1996, in New York City is
canceled.

In re: JOHN J. CONFORTI, d/b/a C & C Produce.
PACA Docket No. D-94-0524.

Order Lifting Stay filed October 29, 1996.

Andrew Y. Stanton, for Complainant.
Stephen P. McCarron, Washington, D.C., for Respondent.

Order issued by William G. Jenson, Judicial Officer.
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On February 28, 1995, the Judicial Officer issued a Decision and Order

herein which, inter alia, suspended Respondent's Perishable Agricultural
Commodities Act (hereinafter PACA) license. Respondent filed an appeal with
the United States Court of Appeals for the Eighth Circuit, and, on March 28,
1995, Respondent requested a stay pending the outcome of proceedings for
judicial review, which the Judicial Officer granted on April 3, 1995. The Eighth
Circuit affirmed in part and reversed in part the Judicial Officer's Decision and
Order. Conforti v. United States, 74 F.3d 838 (8th Cir.), cert. denied, __ U.S.
__, 65 U.S.L.W. 3256 (1996). Respondent filed a petition for a writ of
certiorari with the United States Supreme Court, which the Court denied on
October 7, 1996.

On October 22, 1996, Complainant filed a Motion to Lift Stay Order stating
that Respondent's counsel has indicated that Respondent will not seek further
judicial review and has requested that Complainant move to lift the April 3,
1995, Stay Order. Accordingly, the Stay Order issued April 3, 1995, is lifted.
In accordance with Conforti v. United States, supra, 74 F.3d at 843, the Judicial
Officer's Decision and Order issued February 28, 1995, is effective, except that
the sanction imposed by the Judicial Officer is vacated and the sanction imposed
by Administrative Law Judge James W. Hunt in the Initial Decision and Order
filed in this proceeding, PACA Docket No. D-94-524 (July 28, 1994), is
reinstated. Therefore, Respondent's PACA license is suspended for 30 days
effective on the 30th day after service on Respondent of this Order Lifting Stay.

In re: SCAMCORP, INC., d/b/a GOODNESS GREENESS.
PACA Docket No. D-95-0502.

Ruling on Respondent's Motion to Reconsider Ruling Denying Motion to
Dismiss Appeal filed November 7, 1996.

KimberlyD. Hart,forComplainant.
MichaelJ. Keaton,Naples,FL, forRespondent.
Initialdecisionissuedby VictorW. Palmer,ChiefAdministrativeLawJudge.
Rulingissuedby WilliamG. Jenson,JudicialOfficer.

On August 19, 1996, Respondent filed Respondent's Motion to Dismiss
Appeal as Untimely Under 7 C.F.R. § 1.145 and to Enlarge Time to File

Response Until After Resolution of this Motion (hereinafter Respondent's Motion
to Dismiss Appeal), and on September 10, 1996, Complainant filed

Complainant's Response to Respondent's Motion to Dismiss Complainant's
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Appeal as Untimely Filed (hereinafter Complainant's First Response). On
September 18, 1996, I issued a Ruling on Respondent's Motion to Dismiss
Appeal in which: I found that Complainant was served with the Initial Decision

and Order in this proceeding on June 25, 1996; I found that Complainant's
Notice of Petition of Appeal and Appeal Brief(hereinafter Complainant's Appeal
Petition), filed July 24, 1996, was filed timely; I denied Respondent's Motion to

Dismiss Appeal; and I extended the time for filing Respondent's response to
Complainant's Appeal Petition to October 9, 1996.

On September 27, 1996, Respondent filed Respondent's Motion for

Reconsideration of Order Denying Motion to Dismiss Appeal as Untimely
(hereinafter Respondent's Motion for Reconsideration), and on October 22, 1996,
Complainant filed Complainant's Response to Respondent's Petition for

Reconsideration of the Order Denying Motion to Dismiss Complainant's Appeal
Petition as Untimely (hereinafter Complainant's Second Response).

Respondent raises four issues in Respondent's Motion for Reconsideration.

First, Respondent contends that I erroneously found in the Ruling on
Respondent's Motion to Dismiss Appeal that Complainant was served with the
Initial Decision and Order in this proceeding in accordance with section

1.147(c)(3)(i) of the Rules of Practice Governing Formal Adjudicatory
Proceedings Instituted by the Secretary (hereinafter Rules of Practice), (7 C.F.R.
§ 1.147(c)(3)(i)). (Respondent's Motion for Reconsideration at 2-3.)

Respondent's premise is that Complainant is either the Secretary or an agent
of the Secretary. Consequently, Complainant could not have been served with

the Initial Decision and Order in accordance with section 1.147(c) of the Rules
of Practice, (7 C.F.R. § 1.147(c)), because 7 C.F.R. § 1.147(c) provides methods
of service on any party to a proceeding, other than the Secretary or an agent of
the Secretary. However, Respondent posits no alternative provision in the Rules
of Practice by which Complainant was served with the Initial Decision and
Order. (Respondent's Motion for Reconsideration at 3.)

As an initial matter, I find that Complainant must be served with the Initial

Decision and Order in accordance with section 1.147 of the Rules of Practice, (7
C.F.R. § 1.147), in order to begin the period within which Complainant's appeal
of the Initial Decision and Order may be filed. Section 1.145(a) of the Rules of
Practice establishes service of the Initial Decision and Order as the

commencement of the period within which an appeal may be filed, as follows:

§ 1.145 Appeal to the Judicial Officer.

(a) Filing of petition Within 30 days after receiving service of the
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Judge's decision, a party who disagrees with the decision, or any part thereof,
or any ruling by the Judge or any alleged deprivation of rights, may appeal
such decision to the Judicial Officer by filing an appeal petition with the

Hearing Clerk.

7 C.F.R. § 1.145(a).
Section 1.142(c)(3) of the Rules of Practice provides that the parties, which

term includes the Complainant herein, 1must be served with any written Initial
Decision and Order in accordance with section 1.147 of the Rules of Practice, as
follows:

§ 1.142 Post-hearing procedure.

(c) Judge's decision ....

(3) If the decision is in writing, it shall be filed with the Hearing Clerk
and served upon the parties as provided in § 1.147.

7 C.F.R. § 1.142(c)(3).
The Initial Decision and Order filed in this proceeding is in writing. (See

Chief Administrative Law Judge Victor W. Palmer's Decision and Order, PACA
Docket No. D-95-502 (June 18, 1996).) Therefore, the Initial Decision and
Order must be served on Complainant in accordance with section 1.147 of the
Rules of Practice, (7 C.F.R. § I. 147), and the period in which Complainant may

appeal the Initial Decision and Order begins when Complainant receives service
of the Initial Decision and Order, in accordance with section 1.147 of the Rules

of Practice, (7 C.F.R. § 1.147).
Complainant contended in Complainant's First Response that Complainant

had been served with the Initial Decision and Order issued in this proceeding in

accordance with section 1.147(c)(1) of the Rules of Practice, (7 C.F.R. §

_Section 1.132 of the Rules of Practice, (7 C.F.R. § 1.132), defines the word Complainant as the

party instituting the proceeding.
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1. t47(c)(1)), as modified by a practice established by the Office of the Hearing
Clerk, (Complainant's First Response at 2-4). Complainant has abandoned this

position and now contends that Complainant, as an agent of the Secretary, was
served in accordance with section I. 147(d)(2) of the Rules of Practice, (7 C.F.R.
§ 1.147(dX2)). (Complainant's Second Response at 5-8.)

Section 1.147(d)(2) of the Rules of Practice provides, as follows:

§ 1.147 Filing; service; extensions of time; and computation of time.

(d) Service on another. Any subpoena, written questions for a deposition
under § 1.148(d)(2), or other document or paper, served on any person other
than a party to a proceeding, the Secretary or agent thereof, shall be deemed
to be received by such person on the date of:

(2) Delivery other than.by mail to any responsible individual at... any
such location[.]

7 C.F.R. § 1.147(d)(2).

Even if I were to find that Complainant is the Secretary or the Secretary's
agent for the purposes of service under the Rules of Practice (which I do not so
find), section 1.147(d) of the Rules of Practice would not apply to service on
Complainant, because Complainant is a party to the proceeding,: and section
1.147(d) specifically applies to any person other than a party to a proceeding.
Further, I find that the language in the introductory provision of section 1.147(d)
of the Rules of Practice, (7 C.F.R. § 1.147(d)), specifically excludes from the
scope of section 1.147(d), not only parties to the proceeding, but also the
Secretary and the Secretary's agents)

Moreover, the supplementary information in the rulemaking document adding
section 1.147(d) to the Rules of Practice specifically states that the rulemaking

2See note 1.

Jl read the words other than in the introductory provision of section 1.147(d) to refer to: (1) a

party to the proceeding; (2) the Secretary; and (3) agents of the Secretary.
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document is not designed to change the method by which the Secretary or the
Secretary's agents are served, and that the Secretary and the Secretary's agents
are served when documents are received by the Hearing Clerk, as follows:

SUPPLEMENTARY INFORMATION:

•.. No change is made in the method of filing, or service on the Secretary
or agent thereof, and service of such documents will be considered made
when the documents are received by the Hearing Clerk•

55 Fed. Reg. 30,673 (1990).
Therefore, I find that Complainant was not served with the Initial Decision

and Order in accordance with section 1.147(d) of the Rules of Practice, (7 C.F.R.
§ 1.147(d)). Since section 1.142(c)(3) of the Rules of Practice requires service
of the Initial Decision and Order in accordance with section 1.147, and the only

method by which service can be made under section 1.147 of the Rules of
Practice, other than that provided in section 1.147(d), is in section 1.147(c), I
find that, for the purposes of the service provisions in section 1.147 of the Rules
of Practice, Complainant is not the Secretary or the agent of the Secretary and
that Complainant was served with the Initial Decision and Order in accordance
with section 1.147(c) of the Rules of Practice, (7 C.F.R. § 1.147(c)). More

specifically, and for the reasons in the Ruling on Respondent's Motion to
Dismiss Appeal filed September 18, 1996, I find that Complainant was served
in accordance with 7 C.F.R. § 1.147(c)(3)(i).

Second, Respondent contends that Complainant admitted in Complainant's
First Response that Complainant was served with the Initial Decision and Order
on June 21, 1996, as follows:

IT]he JO's Ruling effectively ignored the fact the Complainant expressly
admitted the Initial Order was received in the principal place of business
of its counsel of record on Friday, June 21, 1996. See Complainant's

Response, p. 4. Under the plain language of § 1.147(c)(3)(i), the service
provision under which the JO determined service here was made, requires
three things for "any document" to be "deemed received by such party",
these are:

1) "[d]elivery to any responsible individual...";
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2) "at .... the last known principal place of business of";
3) "the party.... (or) the attorney or representative of record of such
party."

Respondent's Motion for Reconsideration at 3-4. (Footnote omitted.)
Complainant's statement, which Respondent characterizes as Complainant's

express admission, reads, as follows:

While complainant's attorney readily admits that its copy of the decision
and order arrived in the main office on Friday, June 21, 1996 as indicated

by the date stamped on the cover letter, the fact remains that no one signed
for the decision and complainant's attorney was not aware of the arrival of
the decision and order until Tuesday, June 25, 1996 which is the date on
which complainant's attorney verified receiving said decision and order by
signing and dating the cover sheet and returning same to the Hearing
Clerk's Office. Despite respondent's implication that complainant's
attorney purposely chose to leave the decision and order in the "in box"
until Tuesday, June 25, 1996 when she had the time to "pull it out", the
facts clearly show that respondent's scenario has no basis in reality.
Complainant's attorney was on approved sick leave on Friday, June 21,
1996 and out of the office the entire day of Monday, June 24, 1996 which
made it impossible for her to have any notice of the arrival of the decision
and order in the main office until her return on Tuesday, June 25, 1996 as
indicated by the records.

Complainant's First Response at 4.
Section 1.147(c)(3)(i) of the Rules of Practice provides:

§ 1.147 Filing; service; extensions of time; and computation of time.

(c) Service on party other than the Secretary ....

(3) Any document or paper served other than by mail, on any party to
a proceeding, other than the Secretary or agent thereof, shall be deemed to be
received by such party on the date of:
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(i) Delivery to any responsible individual at . . . the . . . last known
principal place of business of the attorney or representative of record of such
party ....

7 C.F.R. § 1.147(c)(3)(i).

I do not find that Complainant's statement that the Initial Decision and Order
arrived in the main office on June 21, 1996, constitutes an admission that the
Initial Decision and Order was delivered to a responsible individual at the last
known principal place of business of the attorney or representative of record, on
June 21, 1996. Rather, the statement referencedby Respondent as Complainant's
admission that Complainant was served with the Initial Decision and Order on
June 21, 1996, appears to be a denial of that fact and an assertion that the Initial
Decision and Order was first delivered to a responsible individual at the last

known principal place of business of the attorney of record on June 25, 1996.
Further, the proof of service in the record establishes that Complainant was

served with the Initial Decision and Order on June 25, 1996. Section 1.147(e)
of the Rules of Practice provides:

§ 1.147 Filing; service; extensions of time; and computation of time.

(e) Proof of service. Any of the following, in the possession of the
Department, showing such service, shall be deemed to be accurate:

(1) A certified or registered mail receipt returned by the postal service
with a signature;

(2) An official record of the postal service;
(3) An entry on a docket record or a copy placed in a docket file by the

Hearing Clerk of the Department or by an employee of the Hearing Clerk in
the ordinary course of business;

(4) A certificate of service, which need not be separate from and may
be incorporated in the document or paper of which it certifies service,
showing the method, place and date of service in writing and signed by an
individual with personal knowledge thereof, Provided that such certificate
must be verified by oath or declaration under penalty of perjury if the

individual certifying service is not a party to the proceeding in which such
document or paper is served, an attorney or representative of record of such
party, or an official or employee of the United States or of a State or political
subdivision thereof.
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7 C.F.R. § 1.147(e).
A copy of the service letter, which accompanied the Initial Decision and

Order to Respondent, was signed and dated by Complainant's counsel and placed
in the record of this proceeding. (See Appendix.) While it is apparent from the
face of the service letter signed and dated by Complainant's counsel that it
constitutes proof of service of the Initial Decision and Order on Complainant on
June 25, 1996, as provided in section 1.147(e) of the Rules of Practice, reference
to section 14of the Hearing Clerk's Office Procedures Manual makes transparent
the import of Complainant's counsel's signature and date of Complainant's
counsel's signature, as follows:

ALJ's DECISION AND ORDER (INITIAL DECISION)

Instructions

1. Serve Decision giving the parties 30 days to file an appeal and advising
them how many copies of the appeal will be needed. Parties should submit
an original and two copies. If there are more than two parties, an
additional copy should be submitted for each additional party. (See
SAMPLE LETTER)

• The Decision should be served on the Respondent's Attorney by certified
mail. If Respondent does not have an attorney, serve on Respondent by
certified mail.

• Make an extra copy of the service letter and put this stamp on it.

COPY OF THIS LETTER AND/OR ATTACHMENT
RECEIVED THIS DATE

Month Day Year

SIGNATURE OF/FOR GOVERNMENT ATTORNEY

When internal distribution is made to the OGC attorney, the extra copy

should be dated, signed and returned to this office for computation of the
due date for complainant's appeal.

Hearing Clerk's Office Procedures Manual § 14 (Aug. 1995). (Emphasis in the
original.)
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Third, Respondent contends that:

The JO's reference [in the Ruling on Respondent's Motion to Dismiss

Appeal] to the internal publication identified as the Hearing Clerk's Office
Procedures Manual is improper as such information is not generally known

to litigants appearing before the USDA and such pronouncements are not
subjected to the type of public notice and comment as are the regulations
promulgated under the Act. See Exportal LTDA v. United States, et al.,
902 F.2d 45, 50 (D.C. Cir. 1990).

Respondent's Motion for Reconsideration at 4 n.4.
The Hearing Clerk's Office Procedures Manual is an employee handbook

that provides guidance to employees of the Office of the Hearing Clerk, not
members of the public. Therefore, the Hearing Clerk's Office Procedures
Manual is not required to be published in the Federal Register, in accordance
with notice-and-comment procedures in 5 U.S.C. § 553. See Lake Mohave Boat
Owners Ass'n v. National Park Service, 78 F.3d 1360, 1368 (9th Cir. 1996)

(National Park Service agency staff manual containing rate-setting guidelines, not
required to be published in the Federal Register); Capuano v. National Tramp.
Safety Bd., 843 F.2d 56 (lst Cir. 1988) (Federal Aviation Administration
enforcement staff manual regarding sanction policies, not required to be

published in the Federal Register); Donovan v. Wollaston Alloys, Inc., 695 F.2d
1, 9 (lst Cir. 1983) (Occupational Safety and Health Administration inspection
program, an internal procedure for selecting establishments to be inspected, not
required to be published in the Federal Register); Jordan v. Uniwd States Dep't
of Justice, 591 F.2d 753, 760 (D.C. Cir. 1978) (United States Attorney's staff
manuals relating to the exercise of prosecutorial discretion by the United States
Attorney for the District of Columbia, not required to be published in the
Federal Register); Cox v. United States Dep't of Justice, 576 F.2d 1302, 1306
(8th Cir. 1978) (Drug Enforcement Administration staff manual, not required to
be published in the Federal Register).

Section 14 of the Hearing Clerk's Office Procedures Manual, which was

quoted in the Ruling on Respondent's Motion to Dismiss Appeal, does not amend
the Rules of Practice and specifically does not change the method, date, or proof

of service provisions in the Rules of Practice. Respondent is not affected by
section 14 of the Hearing Clerk's Office Procedures Manual, and I do not find
that the reference to section 14 of the Hearing Clerk's Office Procedures Manual

in the Ruling on Respondent's Motion to Dismiss Appeal was improper.
Fourth, Respondent contends that the Ruling on Respondent's Motion to
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Dismiss Appeal is contrary to the "plain language of § 1.145" to the extent that
I held therein that I would not have granted Respondent's Motion to Dismiss
Appeal even if I had found that Complainant had been served with the Initial
Decision and Order on June 21, 1996. (Respondent's Motion for Reconsideration
at 5-8.)

Section 1.145(a) of the Rules of Practice provides:

§ 1.145 Appeal to Judicial Officer.

(a) Filing of petition. Within 30 days after receiving service of the
Judge's decision, a party who disagrees with the decision, or any part
thereof, or any ruling by the Judge or any alleged deprivation of rights,

may appeal such decision to the Judicial Officer by filing an appeal petition
with the Hearing Clerk ....

7 C.F.R. § 1.145(a).

As I stated in the Ruling on Respondent's Motion to Dismiss Appeal, even
if I had found that Complainant was served with the Initial Decision and Order
on June 21, 1996, I would not have granted Respondent's Motion to Dismiss
Appeal because Complainant's Appeal Petition, although filed more than 30 days
after June 21, 1996, was filed before the Initial Decision and Order became
effective.

Section 1.142(c)(4) of the Rules of Practice provides:

§ 1.142 Post-hearing procedure.

(c) Judge's decision ....

(4) The Judge's decision shall become effective without further

proceedings 35 days after the issuance of the decision, if announced orally at
hearing, or if the decision is in writing, 35 days after the date of service
thereof upon the respondent, unless there is an appeal to the Judicial Officer
by a party to the proceeding pursuant to § 1.145 ....

7 C.F.R. § 1.142(c)(4).
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The written Initial Decision and Order was served on Respondent on June

25, 1996, and, in accordance with section 1.142(c)(4) of the Rules of Practice,

(7 C.F.R. § 1.142(c)(4)), the Initial Decision and Order was to become effective

35 days later, July 30, 1996. 4 Complainant filed Complainant's Appeal Petition

on July 24, 1996.

The former Judicial Officer, Donald A. Campbell, who assisted with drafting

the Rules of Practice, explained the reason for providing that an initial decision

does not become final and effective until after the time for appeal, as follows:

Since I reviewed various drafts of the . . . Rules of Practice issued in

1977, and discussed them with attorneys drafting the rules, I am familiar
with the reason for providing that the initial decision does not become final

and effective until 5 days after the 30-day appeal time has elapsed. That

was done so that if an appeal was inadvertently filed up to 4 days late, e.g.,
because of a delay in the mail system, an extension of time could be

granted by the Judicial Officer for filing a late appeal.

In re William T. Powell, 44 Agric. Dec. 1220, 1222 (1985). See also In re

Rinella's Wholesale, Inc., 44 Agric. Dec. 1234, 1236 (1985); In re Palmer G.

Hulings, 44 Agric. Dec. 298, 300-01 (1985), appeal dismissed, No. 85-1220 ,

(10th Cir. Aug. 16, 1985); In re Toscony Provision Co., 43 Agric. Dec. 1106,
1108 (1984), aft'd, No. 81-1729 (D.N.J. Mar. 11, 1985) (court reviewed merits

notwithstanding late administrative appeal), aft'd, 782 F.2d 1031 (3d Cir. 1986)
(unpublished).

Therefore, consistent with the Rules of Practice and Department precedent, 5

4Moreover, the Initial Decision and Order specifically provides:

This decision and order shall become final and effective thirty-five days after Respondent
receives service of it, subject to the right of either party to appeal it to the Judicial Officer as
provided in 7 C.F.R. § 1.145.

Initial Decision and Order at 17.

51nre Sandra L. Reid, 55Agric. Dec. _____,slipop. at 5 (July 17, 1996) (2-day extension of time
granted to Respondent for filing an appeal 32 days after service of the Default Decision on
Respondent but prior to the effective date of the Default Decision); In re William T. Powell, supra,
44 Agric. Dec. at 1222 (if the appeal is filed before the Initial Decision and Order becomes effective,
the Judicial Officer may grant an extension of time for filing a late appeal); In re Rinella's
Wholesale, Inc., supra (if the appeal is filed before the Initial Decision and Order becomes effective,
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even if I had found that Complainant was served with the Initial Decision and
Order on June 21, 1996, (rather than June 25, 1996, which was the date the
Initial Decision and Order was served on Complainant), and Complainant had
filed Complainant's Appeal Petition 33 days after receiving service of the
Judge's decision, I would have granted a 3-day extension of time to Complainant
to file Complainant's Appeal Petition, because Complainant's Appeal Petition
was filed 5 days before the day the Initial Decision and Order was to become
final and effective.

Respondent further states that the Judicial Officer's proffered reason for
acceptance of late-filed appeals, filed prior to the effective date of Initial
Decisions and Orders, is the potential for delay in the mail. Respondent contends
that, since Complainant did not use the mail to file Complainant's Appeal
Petition, there is no potential for a delay in the mail; and therefore there is no
basis for acceptance of Complainant's late-filed appeal. (Respondent's Motion
for Reconsideration at 7 n.6.)

Neither the Rules of Practice nor Department precedent restricts the Judicial
Officer as to the circumstances that may be considered in determining whether
to accept a late-filed appeal. The Judicial Officer has consistently held that a
late-filed appeal may be accepted if the appeal is inadvertently filed late, as long
as the late-filed appeal is filed prior to the effective date of the Initial Decision
and Order. 6 The references to a delay in the mail in the Judicial Officer's
previous decisions regarding this issue were by way of example only and do not
constitute a self-imposed limitation on the Judicial Officer's jurisdiction to accept
a late-filed appeal that is filed prior to the effective date of an Initial Decision
and Order.

Further still, Respondent, relying on In re Mary Fran Hamilton, 45 Agric.

theJudicialOfficermaygrantanextensionoftimeforfilinga lateappeal);Inre PalmerG.Hulings,
supra (if the appealis filedbeforethe InitialDecisionandOrderbecomeseffective,the Judicial
Officermaygrantan extensionof timefor filinga lateappeal);In re TosconyProvisionCo., supra
(ifthe appealis filedbeforethe InitialDecisionand Orderbecomeseffective,theJudicialOfficer
maygrantan extensionof time for filinga lateappeal);In re MiguelA. Machado(Decisionas to
RespondentCozzi),42 Agric.Dec. 1454,1455n.3 (1983)(inaccordancewith thepracticeof this
Department,Complainant'sappealof an InitialDecisionand Order,32 days afterserviceof the
InitialDecisionandOrderonComplainant,acceptedlatesinceitwasfiledbeforethe InitialDecision
and Orderbecamefinal), aft'd, 749 F.2d 36 (9th Cir. 1984)(unpublished)(not to be cited as
precedentunder9th CircuitRule21).

6Seenote 5.
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Dec. 2395 (1986) and In re Yankee Brokerage Inc., 42 Agric Dec. 427 (1983),

contends that the Judicial Officer has never allowed a party to escape dismissal

of its appeal due to a delay in the mail. (Respondent's Motion for
Reconsideration at 7 n.6.) I do not find Respondent's argument relevant to this

proceeding, because, as Respondent contends, the record does not indicate that

Complainant filed Complainant's Appeal Petition by mailing it to the Hearing
Clerk. Moreover, Respondent's contention that the Judicial Officer has not

accepted a late-filed appeal based upon delay in the mail is incorrect and

Respondent's reliance on Hamilton and Yankee Brokerage is misplaced. In

Hamilton and Yankee Brokerage, each Respondent therein filed an appeal on the

day the applicable Initial Decision and Order became final and effective. It has

continuously been held under the Rules of Practice that the Judicial Officer has

no jurisdiction to hear an appeal that is filed on the day the Initial Decision and

Order becomes final and effective or on any day after the Initial Decision and

Order becomes final and effective. 7 Unlike Hamilton and Yankee Brokerage,

71nre Field Market Produce, Inc., 55 Agric. Dec......_, slipop. at 10 (July 10, 1996) (Judicial
Officer has no jurisdiction to consider Respondent's Appeal Petition filed more than 35 after service
of a Default Decision); In re Ow Duk Kwon, 55 Agric. Dec. 78, 83 (1996) (Judicial Officer has no
jurisdiction to consider Respondent's Appeal Petition filed more than 35 after service of a Default
Decision); In re New York Primate Center, Inc., 53 Agric. Dec. 529, 530 (1994) (Respondents'
appeal, filed 2 days after the InitialDecision and Order became final, dismissed); In re K. Lester, 52
Agric. Dec. 332 (1993) (Respondent's appeal, filed 14 days after the Initial Decision and Order
became final and effective, dismissed); In re Amril L. Carrington, 52 Agric. Dec. 331 (1993)
(Respondent's appeal, filed 7 days after the Initial Decision and Order became final and effective,
dismissed); In re Teofilo Benicta, 52 Agric. Dec. 321 (1993) (Respondent's appeal, filed 6 days after
the Initial Decision and Order became final and effective, dismissed); In re Newark Produce
Distributors, Inc., 51 Agric. Dec. 955 (1992) (Respondent's appeal, filed after the Initial Decision
and Order became final and effective, dismissed); In re Laura May Kurjan, 51 Agric. Dec. 438
(1992) (Respondent's appeal, filed after the Initial Decision and Order became final, dismissed); In
re Mary Fran Hamilton, supra (Respondent's appeal, filed with the Hearing Clerk on the day the
Initial Decision and Order had become final and effective, dismissed); In re Bushelle Cattle Co., 45
Agric. Dec. 1131 (1986) (Respondent's appeal, filed 2 days after the Initial Decision and Order
became final and effective, dismissed); In re William T Powell, supra (it has consistently been held
that, under the Rules of Practice, the Judicial Officer has no jurisdiction to hear an appeal after the
Initial Decision and Order becomes final); In re Veg-Pro Distributors, 42 Agric. Dec. 1173 (1983)
(Respondent's appeal, filed 1 day after Default Decision and Order became final, denied); In re
Samuel Simon Petro, 42 Agric. Dec. 921 (1983) (Judicial Officer has no jurisdiction to hear an
appeal that is filed after the Initial Decision and Order becomes final and effective); In re Yankee
Brokerage, Inc., supra (Judicial Officer has no jurisdiction to hear Respondent's appeal received by
the Hearing Clerk on the day the Initial Decision and Order became final and effective); In re
Charles Brink, 41 Agric. Dec. 2146 (1982) (Judicial Officer has no jurisdiction to consider
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Complainant filed Complainant's Appeal Petition 5 days before the date on
which the Initial Decision and Order was to become final and effective. The

Judicial Officer has jurisdiction to grant extensions of time to allow parties to
file appeals before the Judge's Initial Decision and Order becomes effective,

including in those instances in which an appeal is filed late due to delay in the
mail. S

Finally, Respondent contends that, assuming that the Judicial Officer has
jurisdiction to accept a late-filed appeal, not only must the appeal be filed before
the Initial Decision becomes final and effective, but also the Judicial Officer

must accept the appeal before the Initial Decision and Order becomes final and
effective. (Respondent's Motion for Reconsideration at 7 n.5.) Neither the
Rules of Practice nor Department precedent provides any basis for Respondent's
contention. Generally, the Judicial Officer will not know of a late-filed appeal,
filed before the Initial Decision and Order becomes final, until after the date the

Initial Decision and Order was to become final and effective. In my tenure as
Judicial Officer, one case has been appealed to me in which a late-filed appeal
was filed before the Initial Decision and Order became final and effective. See

In re Sandra L. Reid, supra. In Reid, Respondent was served with a Default

Decision on May 3, 1996, and on June 4, 1996, 32 days after Respondent was
served with the Default Decision, Respondent filed an appeal with the Hearing
Clerk. The Reid case was referred to me and I first learned of the case on July
3, 1996, well after the Default Decision would have become final and effective,
but for my acceptance of Respondent's late-filed appeal. Nonetheless, I granted
Respondent a 2-day extension of time for filing her appeal and deemed her

appeal petition to have been timely filed. In re Sandra L. Reid, supra, slip op.
at 5.

For the reasons set forth in my Ruling on Respondent's Motion to Dismiss

Respondent'sappealdatedbeforethe InitialDecisionandOrderbecamefinal,butnot fileduntil4
days after the InitialDecisionandOrderbecamefinal and effective),reconsiderationdenied,41
Agric.Dec.2147(1982);In re Mel'sProduce,Inc.,40Agric.Dec.792(1981)(sinceRespondent's
petitionfor reconsiderationwasnot filed within35 days afterserviceof the defaultdecision,the
defaultdecisionbecamefinalandneithertheALl nor theJudicialOfficerhasjurisdictiontoconsider
Respondent'spetition);In re AnimalResearchCenterof Massachusetts,Inc., 38 Agric.Dec. 379
(1978)(failureto filean appealbeforetheeffectivedateof the InitialDecisionis jurisdictional);In
re WillieCook, 39 Agric. Dec. 116(1978)(it is the consistentpolicyof thisDepartmentnot to
considerappealsfiledmorethan 35days afterserviceof theInitialDecision).

8Seenote5.
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Appeal filed September 18, 1996, and the foregoing reasons, Respondent's
Motion for Reconsideration is denied, and, in accordance with my Informal

Order of August 22, 1996, the time for filing Respondent's response to

Complainant's Appeal Petition is extended to November 29, 1996.
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CONSENT DECISIONS

(Not published herein-Editor)
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Boyd Acquisition Company, Inc. d/b/a Boyd Potato Chips and State Line Snacks
Corp. PACA Docket Nos. D-96-0525 & D-96-0524. 7/26/96.

U.S. Produce Co., Inc. PACA Docket No. D-94-0547. 8/2/96.

BT Network, Inc. and Mushroom Growers Association Sales Co., Inc. PACA
D-96-0517. 8/30/96.

Michigan Re-Packing and Produce Company. PACA Docket No. D-95-0529.
9/24/96.

Crown Tomato Sales, Inc. PACA Docket No. D-96-0534. 11/1/96.

Pick Pack Produce Co., Inc. PACA Docket No. D-96-0533. 12/4/96.




