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ERRATA
NORINSBERG CORPORATION v. UNITED STATES DEPARTMENT OF
AGRICULTURE.
No. 93-1842.
Errata.

In the Court Decision published at 54 Agric. Dec. 634, the correct name of
the United States Court of Appeals that decided the case is the "DISTRICT OF
COLUMBIA CIRCUIT."

In re: ATLANTIC PRODUCE CO. AND JOSEPH PINTO.
PACA Docket No. D-94-533.
Errata.

In the Decision and Order issued by Donald A. Campbell, Judicial Officer
on March 22, 1995, and published at 54 Agric. Dec. 701, several lines were
omitted from the final page of the Decision. The last two paragraphs of the
Decision on page 715 should read as follows:

Although Caito mentions briefly the Department’s severe sanction
policy, which has not been followed since S.S. Farms Linn County,
supra, the overriding doctrine set forth in Caito is that, because of the
peculiar nature of the perishable agricultural commodities industry, and
the Congressional purpose that only financially responsible persons should
be engaged in the perishable agricultural commodities industry, excuses
why payment was not made in a particular case are not sufficient to
prevent a license revocation where there have been repeated failures to
pay a substantial amount of money, usually over an extended period of
time. That doctrine is not altered by the new sanction policy set forth in
S.S. Farms Linn County.

For the foregoing reasons, the following Order should be issued.
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1992, reparation order against Mr. Hopkins had been settled. Therefore,
according to Respondent, there was no legal impediment to its continuing
employment of Mr. Hopkins. However, section 7(d) of the PACA, (7 U.S.C.
§ 499¢(d)), states, as follows, regarding the suspension of a license for the
failure to obey a reparation order:

(d)  Unless the licensee against whom a reparation order has
been issued shows to the satisfaction of the Secretary within five days
from the expiration of the period allowed for compliance with such
order that he has either taken an appeal as herein authorized or has
made payment in full as required by such order his license shall be
suspended automatically at the expiration of such five-day period until
he shows to the satisfaction of the Secretary that he has paid the amount
therein specified with interest thereon to date of payment. . . . [Emphasis
added.]

Section 7(d) makes it abundantly clear that if a licensee docs not pay a
reparation order in full after 5 days from the pcriod given in the order for
payment, its license is suspended until it shows to the satisfaction of the
Secretary that full payment has beecn made. {Consequently, even if there had
been a settlement of the June 23, 1992, reparation order against Mr, Hopkins
sometime in October or November 1993, which I do not find, the reparation
award remained unpaid for the purposes of the employment bar in 7 U.S.C.
§ 499h(b) until Mr. Hopkins showed to the satisfaction of the Secretary that
Boston Tomato’s reparation order against Mr. Hopkins had been satisfied.
The record shows that the Secretary was not advised that Boston Tomato’s
reparation order against Mr. Hopkins had been satisfied until the Secretary
received Boston Tomato’s letter dated March 11, 1994, stating that Boston
Tomato wished to withdraw its Complaint against Mr. Hopkins becausc the
parties had reached a payment agreement. (CX 4; Tr. 55-56.)]

Mr. Hopkins’ May 20, 1993, discharge in bankruptcy had no effect on the
employment restrictions imposed on him for failing to pay a reparation order.

Respondent claims that Mr. Hopkins' May 20, 1993, discharge in
bankruptcy constituted full satisfaction of the June 23, 1992, reparation order
issued against him in favor of Boston Tomato, thereby ending all employment
restrictions imposed on him under section 8(b) of the PACA, (7 US.C. §
499h(b)). Respondent is in error, as is clear from the express language of the
Bankruptcy Code and from court rulings that bankruptcy proceedings do not
affect actions taken pursuant to the PACA regarding the suspension or
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revocation of a license.

Congress, in 1978, specifically amended section 525 of the Bankruptcy
Code, (11 U.S.C. § 525), in order to authorize continuation of the Secretary’s
license suspension or revocation authority under the PACA even where, as
here, the violations involve debts that are discharged in bankruptcy. Melvin
Beene Produce Co. v. Agricultural Marketing Service, 728 F.2d 347, 351 (6th Cir.
1984); In re Fresh Approach, Inc., 49 B.R. 494, 496-98 (N.D. Tex. 1985). In
addition, it has repeatedly been held that there is no conflict between the
maintenance of PACA disciplinary proceedings and a bankruptcy action.
Marvin Tragash Co. v. United States Dep’t of Agric., 524 F.2d 1255 (5th Cir.
1975); Zwick v. Freeman, 373 F.2d 110 (2d Cir. 1967), cert. denied, 389 U.S.
835 (1967); In re Fresh Approach, Inc., supra, 49 B.R. at 496.

Respondent’s unlawful employment of Mr. Hopkins was in willful violation
of section 8(b) of the PACA, (7 US.C. § 499h(b)). In re John J. Conforti, 54
Agric. Dec. [649] (1995)], affd in part & rev'd in part, 69 F.3d 897 (8th Cir.
1995)}; In re DiCarlo Distributors, Inc., 53 Agric. Dec. 1680 (1994), appeal
withdrawn, No. 94-4218 (2d Cir. June 21, 1995); In re S.E.L. International
Corp., 51 Agric. Dec. 1407 (1992); and In re Tri-County Wholesale Froduce
Co., Inc., 45 Agric. Dec. 286 (1986), aff’d per curiam sub nom. Tri-County
Wholesale Produce v. Department of Agric., 822 F.2d 162 (D.C. Cir. 1987).

Respondent maintains that the Secretary lacked subject matter jurisdiction
to issue the June 23, 1992, reparation order against Mr. Hopkins because
Boston Tomato filed a state court action against Mr. Hopkins on
December 19, 1991, involving the same issues set forth in Boston Tomato’s
March 28, 1992, reparation complaint and thus made an election of remedies
which deprived this forum of jurisdiction. (Respondent’s Brief, pp. [8]-11.)
However, this contention is not legally sustainable.

Section 5(a) of the PACA, (7 US.C. § 499¢(a)), provides that any
commission merchant, dealer, or broker who violates any provision of section
2 of the [PACA] shall be liable to the person injured by the violation. Section
5(b) |of the PACA] provides that:

(b) Such liability may be enforced either (1) by complaint to the
Secretary as hereinafter provided, or (2) by suit in any court of
competent jurisdiction; but this section shall not in any way abridge or
alter the remedies now existing at common law or by statute, and the
provisions of the chapter are in addition to such remedies.

7 US.C. § 499¢(b).
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It has been held that section 5(b) requires a PACA claimant to make an
election of remedies as between participation in administrative reparation
proceedings or pursuit of a civil suit in state or federal court. Han Yang Trade
Co, Inc. v. A.F. & Sons Produce, Inc., 52 Agric. Dec. 765 (1993).

Boston Tomato’s March 28, 1992, reparation complaint never mentioned
the existence of the state court action. [(RX 2)] Mr. Hopkins never
informed the Department that Boston Tomato had filed a similar action
against him in state court. If the existence of the state court action had been
revealed in the course of the reparation action, Boston Tomato would have
been compelled to make an election of remedies. That did not occur and
both actions proceeded to judgment without mention of the other, with the
June 23, 1992, reparation order issucd over a year before the August 18, 1993,
state court judgment. (RX 1, p. 1.) The June 23, 1992, reparation order was
thus res judicata as to the state court action.

Further, Respondent argues that bankruptcy and discharge of a debt stays
enforcement of reparation proceedings and orders and that Mr. Hopkins’
May 20, 1993, discharge in bankruptcy constituted full satisfaction of the
June 23, 1992, reparation order issued against him in favor of Boston Tomato,
thereby ending all employment restrictions imposed on Mr. Hopkins under
section 8(b) of the PACA. (Respondent’s Brief, pp. 11-12.) However, once
Mr. Hopkins failed to pay the June 23, 1992, reparation order within the
period allowed for such purpose, the employment restrictions under section
8(b) of the PACA, (7 US.C. § 499h(b)), automatically went into effect.
Although Mr. Hopkins was discharged in bankruptcy on May 20, 1993, his
unpaid reparation award was never satisfied pursuant to section 7(d) of the
PACA, (7 US.C. § 499g(d)), and his employment restrictions [under section
8(b) of the PACA, (7 U.S.C. § 499h(b)),] remained. Therefore, Complainant
correctly considered the June 23, 1992, reparation order to be unsatisfied at
the time it sent the October 19, 1993, notice to Respondent warning of
possible action to be taken due to Respondent’s employment of Mr. Hopkins.
Mr. Hopkins’ bankruptey filing automatically stayed any attempt by Boston
Tomato to enforce the reparation award, but did not alter the fact that
Mr. Hopkins failed to pay a properly issued reparation order. As a result of
this failure to satisfy the reparation order, the disciplinary action for unlawful
employment was proper.

Respondent acknowledges, on brief, that it "employed" Dean W. Hopkins,
who had failed to pay a $51,373 reparation order awarded to Boston Tomato,
as a produce salesman in 1993 and 1994, [(Respondent’s Brief, p. 1),] but
seeks to avoid the consequences of the prohibitions of section 8(b) of the
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PACA, (7 US.C. § 499h(b)). The prohibited employment was from
November 23, 1993, through March 7, 1994, during which time Respondent
did not post a surety bond meeting the approval of the Secretary.

Respondent’s recitation of events recognizes that the Secretary of
Agriculture is empowered to order a licensee to pay reparations to a
complaining party if the licensee fails to pay for produce. 7 US.C. § 499.
A licensee with an unpaid reparation award, or any person responsibly
connected to such a licensee, may not be employed by another licensee for
two (2) years from the date of the unpaid reparation order without obtaining
approval by the Secretary which is conditioned upon the posting of a surety
bond by the employer in an amount determined by the Secretary. 7 U.S.C.
§ 499h(b)(3).

Respondent does not dispute that when the Department learned in
October 1993, that Mr. Hopkins was working for Ruma, the Department
notified Ruma by letter that Mr. Hopkins could not be employed unless Ruma
obtained approval of the United States Department of Agriculture and posted
a bond. In the letter, the Department requested certain information from
Ruma to establish the bond amount. The Department also advised Ruma that
Mr. Hopkins could not be employed thirty (30) days from receipt of the letter,
which was November 22, 1993, unless a bond was posted and approval of the
Secretary was obtained, and that continued employment of Mr. Hopkins
thereafter, without posting a bond, and, obtaining the United States
Department of Agriculture’s approval, could result in suspension or revocation
of Ruma’s PACA license.

Respondent seeks to explain its position around a series of events, between
Hopkins and Boston Tomato regarding the debt and satisfaction thereof,
which occurred prior to the Department’s letter. Mr. Dominic Paratore, the
attorney for Boston Tomato, had filed a complaint against Mr. Hopkins in
Suffolk County Superior Court in December 1991, on the same debt. (RX 1;
Tr. 155.) Mr. Paratore later learned that Mr. Hopkins had filed a Chapter 11
Bankruptcy Petition in 1992, so he discontinued further collection activity.
(Tr. 157.) Mr. Paratore discovered that Mr. Hopkins filed a Bankruptcy
Petition under Chapter 7 in February 1993, and that the debt to Boston
Tomato had been discharged in May 1993. (RX 3; Tr. [162-]65.)
Mr. Paratore also learned that Mr. Hopkins’ Chapter 11 proceeding had been
dismissed, so he requested a default judgment in the state court action, which
was entered in August 1993, in favor of Boston Tomato for $51,372.50. (RX

L, p 1)
Later in 1993, Mr. Hopkins and Mr. Paratore discussed Mr. Hopkins’
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employment with Ruma so Mr. Hopkins could pay off the debt to Boston
Tomato. Mr. Hopkins explained that he could not work for Ruma because
the unpaid reparation order in favor of Boston Tomato prohibited him from
working for any produce company. However, Mr. Paratore then agreed with
Mr. Hopkins and Ruma in October or November 1993, that Mr. Hopkins
would remain employed with Ruma, despite the reparation order, so
Mr. Hopkins could begin paying off the debt to Boston Tomato from his
wages. (Tr. 170-71.) Mr. Paratore was said to have agreed to draft the
paperwork, which allegedly included notification to the United States
Department of Agriculture of this arrangement. [(Tr. 250, 252, 255.)]

Mr. Paratore did not notify the United States Department of Agriculture
of the arrangement in 1993. In January 1994, the United States Department
of Agriculture sent an inquiry to Ruma because it had received reports that
Mr. Hopkins was still working for Ruma and no bond had been posted. [(CX
2, p. 15.)] James Ruma contacted Mr. Paratore, who advised him that he was
taking care of the matter. [(Tr. 237, 252-55.)] Mr. Paratore then made
contact with the Department on January 25, 1994, about the effect of a
settlement with Mr. Hopkins, (CX 2, p. 20), and a few days later,
Mr. Paratore sent Mr. Hopkins a written agreement allegedly memorializing
the parties’ agreement reached in October or November 1993. (CX 9, p. 1.)
This alleged agreement was not signed by Mr. Hopkins until March 16, 1994,

In mid-February 1994, the Department sent another letter to Ruma
advising that it was still receiving reports that Mr. Hopkins was working for
Ruma without a bond and that the matter was being referred to the New
Jersey Regional Office for an investigation. (CX 2, p. 21.) Ruma again
contactcd Mr. Paratore, who advised him he was taking carc of the matter.

In March 1994, an investigator from the Department appeared at Ruma’s
place of business and told James Ruma that Mr. Hopkins should not be
working for Ruma and Mr. Hopkins’ employment was terminated March 7,
1994. [(Tr. 74-77.)] Mr. Paratore then wrote a letter to the Department
withdrawing the reparation order. (CX 4.) Mr. Hopkins resumed working for
Ruma, and Ruma began deducting payments each week from Mr. Hopkins’
wages and sending the payments to Mr. Paratore until Mr. Hopkins left
Ruma’s employ in August 1994. (CX 9, pp. 6-22.)

Notwithstanding the aforesaid series of events, Respondent argues that the
Secretary cannot enforce a reparation order on a debt that has been settled,
referring to an alleged settlement of the reparation order between
Mr. Hopkins and Boston Tomato in October or November 1993.
(Respondent’s Brief, pp. 6{-8].)
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Respondent has a profound misunderstanding of the nature of the
disciplinary action brought herein. Complainant did not bring this action to
enforce the reparation order, as the only way a reparation order may be
enforced is if the prevailing party initiates a proceeding in the proper United
States district court. (7 U.S.C. § 499g(b).) [The instant case is not an action
to enforce a reparation order, but, instead, is] a disciplinary action filed
against Respondent for willfully failing to comply with section 8(b) of the
PACA by unlawfully employing Mr. Hopkins after Complainant notified
Respondent in writing that such employment was prohibited unless
Respondent obtained a proper bond.

The enforcement of the employment bar is solely the responsibility of the
Secretary, pursuant to section 8(b) of the PACA which|, in pertinent part,]
specifically provides:

(b)  Except with approval of the Secretary, no licensee shall
employ any person, or any person who is or has been responsibly
connected with any person—

(3)  against whom there is an unpaid reparation award issued
within two years, subject to his right of appeal under section 499g(c)
of this title.

The Secretary may approve such employment at any time following
nonpayment of a reparation award . . . if the licensee furnishes and
maintains a surety bond in form and amount satisfactory to the
Secretary as assurance that such licensee’s business will be conducted
in accordance with this chapter and that the licensee will pay all
reparation awards, subject to its right of appeal under section 499g(c)
of this title, which may be issued against it in connection with
transactions occurring within four years following the approval .. ..
The Secrctary may, after thirty days’ notice and an opportunity for a
hearing, suspend or revoke the license of any licensee who, after the
date given in such notice, continues to employ any person in violation
of this section. . . ..

7 U.S.C. § 499h(b).
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Section 1(9)[, in pertinent part,] states:

(9) The term ‘responsibly connected" means affiliated or
connected with a commission merchant, dealer, or broker as . . . (B)
officer, director, or holder of more than 10 per centum of the
outstanding stock of a corporation or association. . . . .

7 US.C. § 499a(9).
Section 1(10) provides:

(10) The terms "employ” and "employment’ mean any affiliation
of any person with the business operations of a licensee, with or
without compensation, including ownership or self-employment.

7 U.S.C. § 499a(10).

It has been held that “[tjhe word ‘any’ is a broad and comprehensive term
... that includes a// kinds of affiliation -- whether minimum or maximum;
whether deliberate or not.” In re Tri-County Wholesale Produce Co., supra, 45
Agric. Dec. at 304.

Accordingly, Respondent’s statement that "[i]nstead of moving to enforce
the employment bar, Paratore, the lawyer for Boston Tomato, sought to
obtain payment on the debt from the salary that Hopkins would earn from
Ruma. That being the case, Boston Tomato waived the employment bar [on
Hopkins] and agreed that the order was satisfied,” [(Respondent’s Brief, p. 6),]
evidences an incorrect perception of the law. Boston Tomato had absolutely
no legal authority to "move to enforce the employment bar" nor could it have
"waived the employment bar."

Respondent’s argument that the employment bar ceases once there is a
settlement of a reparation order, whether or not the Secretary is notified,
(Respondent’s Brief, p. 8), is immaterial, as the evidence shows that there was
no settlement of the reparation order in this case until March 1994, However,
Respondent’s claim that notification of the Secretary is not required is
incorrect. Section 7(d) of the PACA, (7 U.S.C. § 499g(d)), states that if a
licensee does not pay a reparation order in full after 5 days from the period
given in the order for payment, its license is suspended "until he shows to the
satisfaction of the Secretary that he has paid the amount therein specified with
interest thercon to date of payment.”
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Complainant’s witness, Michael A Clancy, Head of the License and
Program Review Section, testified that the Secretary considers a reparation
order paid in full when he receives notice that the award has been satisfied.
(Tr. 62.) As Complainant was not notified that the reparation order against
Mr. Hopkins had been satisfied until Complainant received Mr. Paratore’s
March 11, 1994, letter, [(CX 4),] the employment restrictions on Mr. Hopkins
remained in effect until that time.

Respondent contends that license suspension is not an appropriate sanction
because:

Ruma would be shut down for being caught in the middle of a
misunderstanding between the Department and Boston Tomato. Now
add the facts that Ruma has an unblemished record of 95 years in the
produce business, a fine reputation in the produce industry, that
nothing adverse happened during Hopkins’ employment, and that the
reparation award was partially satisfied due to Ruma’s efforts. To close
Ruma down for even one (1) hour under these circumstances would be
unconsciousable [sic].

[(Respondent’s Brief, p. 12.)]

The Judicial Officer of the Department is the final deciding authority in
cases of this nature. He has indicated that he accords deference to the
recommendation of the administrative officials. In the instant case,
Complainant asks for a 45-day suspension of Respondent’s PACA license.

The Judicial Officer’s sanction policy is set forth in In re S.S. Farms Linn
County, Inc., 50 Agric. Dec. 476, 497 (1991):

The sanction in each case will be determined by examining the nature
of the violations in relation to the remedial purposes of the regulatory
statute involved, along with all relevant circumstances, always giving
appropriate weight to the recommendations of the administrative
officials charged with the responsibility for achieving the congressional
purpose.

Complainant’s sanction witness, Jane E. Servais, Head of the Trade
Practice Section, gave testimony at the hearing concerning the need for a 45-
day suspension. (Tr. 119-49, 257-69.) Ms. Servais testified that Complainant
considered Mr. Hopkins’ duties with Respondent, the amount of potential
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harm to the produce industry that could occur as a result of Mr. Hopkins’
unlawful employment, the size of Respondent’s business, Respondent’s
business reputation, and the fact that there were no other types of violations
committed by Respondent. (Tr. 125.)

Respondent’s argument that there were no adverse consequences as a
result of Mr. Hopkins’ employment with Ruma from November 22, 1993,
through March 7, 1994, is untenable.

Ms. Servais’ statement that the unlawful employment of Mr. Hopkins
posed a risk to the perishable agricultural commodities industry which
Congress intended be mitigated by the posting of a bond is strongly supported
by the opinion of the Judicial Officer in In re Tri-County Wholesale Produce
Co., supra:

[t is clear that Congress regarded a person who fails (o pay a
reparation award as a defiled person who is likely to contaminate any
licensee whose business operations he becomes affiliated with in any
manner, with or without compensation, including ownership or self-
employment. Congress prohibited any affiliation (with or without
compensation) of such a defiled person with a licensee unless (i) the
affiliation is approved by the Secretary, and (ii) the licensee furnishes
a bond in form and amount satisfactory to the Secretary. [(45 Agric.
Dec. at 297).]

The reason for the bonding requirement is briefly summarized herein and
is more fully stated by the Judicial Officer in In re John J. Conforti, supra, 54
Agric. Dec. at 662-66, of which the following are some excerpts.

[EXCERPT FROM CONFORTP)

The Perishable Agricultural Commodities Act, as originally enacted in

[ “The excerpts from fn re John J. Conforn, supra. state that section 8(b) of the PACA was
amended in 1962 to contain the provisions currently in effect. Since Conforti was issued,
February 28. 1995, section 8(b) has been amended to add a new sentence at the end of the
section which reads as follows: "The Secretary may extend the period of employment sanction
as to a responsibly connected person for an additional one-year period upon the determination
that the person has been unlawfully employed as provided in this subsection.” (See Perishable
Agricultural Commodities Act Amendments of 1995, § 12(b), Pub. L. No. 104-48, 109 Stat. 424,
431 (1995)).]
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1930, contained no provisions restricting the employment of a person whose
license was suspended or revoked, or who failed to pay a reparation award.
The first employment restrictions were added by an amendment adding
section 8(b), approved August 20, 1937, which prohibited the employment "in
a responsible position" of a person whose license was revoked or who was
responsibly connected with a firm whose license was revoked. After 1 year
following the revocation, such employment was permissible if a satisfactory
bond was filed. The 1937 amendment provided (50 Stat. 725, 730 (1937)
(emphasis added)):

(b) The Secretary may, after thirty days’ notice and an
opportunity for a hearing, revoke the license of any commission
merchant, dealer, or broker who, after the date given in such notice,
continues to employ in any responsible position any individual whose
license was revoked or who was responsibly connected with any firm,
partnership, association, or corporation whosc license has been
revoked. Employment of such individual by a licensee in any
responsible position after one year following the revocation of any such
license shall be conditioned upon the filing by the employing licensee
of a bond, in such reasonable sum as may be fixed by the Secretary, or
other assurance satisfactory to the Secretary that its business will be
conducted in accordance with the provisions of this Act[.]

In 1956, the employment restriction was made applicable to a person
whose license is suspended, or who was responsibly connected with a firm
whose license is under suspension. The 1956 amendment to section 8(b) of
the Act is as follows (70 Stat. 726, 727 (1956) (emphasis added)):

(b) The Secretary may, after thirty days’ notice and an
opportumty for a hearing, suspend or revoke the license of any
commission merchant, dealer, or broker who, after the date given in
such notice, continues to employ in any responsible position any
individual whose license has been revoked or is under suspension or
who was responsibly connected with any firm, partnership, association,
or corporation whose license has been revoked or is under suspensxon
Employment of an individual whose license has been revoked or is
under suspension for failurc to pay a reparation award or who was
responsibly connected with any firm, pdrlnuqhnp, association, or
corporation whose license has been revoked or is under suspension for
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faillure to pay a reparation award after one year following the
revocation or suspension of any such license may be permitted by the
Secretary upon the filing by the employing licensee of a bond, of such
nature and amount as may be determined by the Secretary, or other
assurance satisfactory to the Secretary that its business will be
conducted in accordance with the provisions of this Act].]

Since the Act had previously been amended in 1934 to provide for the
automatic suspension of the license of a licensee who failed to pay a
reparation award or file an appeal for judicial review (48 Stat. 584, 588 (1934);
7 US.C. § 499g(d)), the 1956 amendment made the Act more restrictive than
the 1937 amendment, discussed above, as to the employment of a person who
had not paid a reparation award.

The legislative history of the 1956 amendatory legislation states (S. REP.
NO. 2507, 84th Cong., 2d Sess. 4 (1956) (emphasis added)):

Section 8(b) would authorize the Secretary to suspend the license
of a person who employs in any responsible position an individual whose
license is under suspension. In effect, this would place restrictions on
suspended licensees comparable to those now in effect for revocations,
and it would serve to climinate the effectiveness of dummy
organizations and other such devices that might be set up to circumvent
the suspension penalty.

In 1962, section 8(b) of the Act was amended to contain the provisions
currently in effect, which are set forth above (76 Stat. 673 , 675-76 (1962); 7
U.S.C. § 499h(b)). The 1962 amendment makes the Act much harsher, in one
respect, with regard to the employment of a person who fails to pay a
reparation award. Under the 1962 amendment, such a person cannot be
employed in any capacity, without a bond, whereas the previous restrictions
were applicable only to employment "in any responsible position." Moreover,
at the same time that the employment restrictions were made harsher, in this
respect, the definitions of "employ” and "employment," discussed above, were
added, defining employment as "any affiliation of any person with the business
operations of a licensee, with or without compensation, including ownership
or self-employment.” (7 U.S.C. § 499a(10).)®

®In another respect, the 1962 amendment relaxed the employment
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restrictions as to a person who failed to pay a reparation award since it
eliminated the 1-year waiting period.

The legislative history of the 1962 amendatory legislation, which enacted
the provisions of section 8(b) currently in effect, states (H.R. REP. NO. 1546,
87th Cong., 2d Sess. 8 (1962) (emphasis added)):

Section 11 amends section 8(b) of the act to clarify and make more
effective the provisions of the act with respect to employment by
licensees of persons who have been found to have violated the act or
failed to pay reparation awards under the act, as well as persons
responsibly connected with such persons. It prohibits the employment
of these persons by a licensee without the approval of the Secretary and
prescribes standards with respect to the conditions for such approval,
authorizing the approval of such employment upon the furnishing and
maintaining of a surety bond satisfactory to the Secretary as assurance
that the licensee’s business will be conducted in conformance with the
act and all reparation awards paid. Employment under such conditions
may be approved, with respect to unpaid reparation awards, at any time
and, with respect to persons found guilty of flagrant or repeated
violations of the act, after 1 year, with authority in the Secretary to
approve employment of the latter persons without a surety bond after
the expiration of 2 years. It is further provided that the Secretary may
increase the amount of bond required and that failure to comply with
his order in that regard shall result in automatic termination of
approval. Any licensee hiring a person without the approval of the
Secretary in violation of this provision, after notice and opportunity for
hearing, may have his license suspended or revoked. At present the act
applies only 10 the employment of u person in a responsible position.
This has caused serious difficulties due to the problem of delineating
what constitutes a responsible position under all circumstances and the
difficulty of ascertaining the true nature of the employee’s relationship
with the licensee. Under the present provisions of the act the
restrictions against employment are directed specifically to persons
whose licenses had been revoked or suspended and persons responsibly
connected therewith. The bill extends such restrictions to persons
whose licenses could have been revoked or suspended if they had active
licenses. As amended, section 8(b) would prohibit employment of
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persons covered by it unless such employment is approved by the
Secretary; whereas at present it prohibits such employment only after
notice by the Secretary.

The court in Siegel v. Lyng 851 F.2d 412, 415-16 (D.C. Cir. 1988),
recognized the expanded scope of the employment restriction by virtue of the
1962 amendments, as follows:

Not only is section 499h(b)’s employment bar phrased as an absolute,
but also the Act elsewhere defines employment as "any affiliation of any
person with the business operations of a licensee, with or without
compensation, including ownership or self-employment.” 7 U.S.C. §
499a(10) (emphasis added). This Court in Quinn explicitly remarked
that Congress had approved a “‘clear and equitable’ rule that denied
him [PACA violator] any employment, for the pertinent period, rather
than require a new determination of precisely which positions were
closed.” 510 F.2d at 756 (emphasis added) (footnote omitted).

Indeed, Congress amended the Act in 1963 precisely to clarify this
comprehensive bar. Immediately prior to the 1962 amendments, the
Secretary was authorized to sanction licensees only when these
employers hired a violator (or responsibly connected person) for a
“responsible position." Because this determination proved difficult to
administer, the qualification was deleted altogether in 1962. Congress
explained the deletion with statements that prove an intent to
incorporate an expansive employment bar. The House Committee on
Agriculture, for example, stated:

At present the act applies only to the employment of a person
in a responsible position. This has caused serious difficulties
due to the problem of delineating what constitutes a responsible
position under all circumstances and the difficulty of ascertaining
the true nature of the employee’s relationship with the licensee.

H.R. REP. NO. 1546, 87th Cong., 2d Sess. § (1962).

From the foregoing, it is clear that Congress regarded a person whose
license has been revoked or who fails to pay a reparation award as a tainted
person who is likely to contaminate any licensee whose business operations he



RUMA FRUIT AND PRODUCE CO., INC. 667
55 Agric. Dec. 642

or she becomes affiliated with in any manner, with or without compensation.
Congress prohibited any affiliation (with or without compensation) of such a
tainted person with a licensee unless (i) the affiliation is approved by the
Secretary, and (i) the licensee furnishes a bond in form and amount
satisfactory to the Secretary.

[END OF CONFORTI EXCERPT]

The evidence here shows that Mr. Hopkins was affiliated with the business
operations of Respondent, thereby constituting "employment,” within the
meaning of the [PACAY], without the posting of an appropriate bond.

Ms. Servais also considered mitigating factors such as the fact that
Respondent has been in business for a long period of time without committing
other PACA violations. (Tr. 269.) Accordingly, the recommended sanction
in this case is much less severe than sanctions imposed in prior decisions
involving the unlawful employment of an individual without posting the
required bond. In re John J. Conforti, supra (90-day suspension reduced on
appeal to 30 days); In re DiCarlo Distributors, Inc., supra (revocation); In re
S.E.L. Intemational Corp., supra (revocation); In re Tri-County Wholesale
Produce Co., supra (revocation).

Respondent Ruma was notified and warned several times that it should not
employ Mr. Hopkins without posting a bond which met the approval of the
Department. Respondent chose to ignore these admonitions. Considering all
relevant circumstances, Complainant’s recommended sanction in this case, [a
45-day suspension of Respondent’s PACA license,] is appropriate to achieve
the purposes of the [PACA]. [Nonetheless, as discussed below, the case is
remanded to determine whether assessing Respondent a civil penalty in lieu
of a 45-day suspension of Respondent’s PACA license would also achieve the
purposes of the PACA, and, if the assessment of a civil penalty is appropriate,
the appropriate amount of the civil penalty.]

ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER

On November 15, 1995, the Perishable Agricultural Commodities Act
Amendments of 1995, Pub. L. No. 104-48, 109 Stat. 424 (1995) (hereinafter
PACAA-1995), was approved. Section 11 of the PACAA-1995 amends section
8 of the PACA by adding a new subsection (e) which reads as follows:

(¢) ALTERNATIVE CIVIL PENALTIES.--In lieu of suspending
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or revoking a license under this section when the Secretary determines,
as provided by section 6, [(7 U.S.C. § 499f),] that a commission
merchant, dealer, or broker has violated section 2, (7 U.S.C. § 499b),]
or subsection (b) of this section, the Secretary may assess a civil penalty
not to exceed $2,000 for each violative transaction or each day the
violation continues. In assessing the amount of a penalty under this
subsection, the Secretary shall give due consideration to the size of the
business, the number of employees, and the seriousness, nature, and
amount of the violation. Amounts collected under this subsection shall
be deposited in the Treasury of the United States as miscellaneous
receipts.

7 US.C. § 499h(e).

On April 1, 1996, Respondent filed Respondent’s Motion for Oral
Argument and/or Further Briefing Before the Judicial Officer, in which
Respondent requested "the opportunity to demonstrate the applicability of"
section 11 of the PACAA-1995 to the instant case, despite the fact that the
PACAA-1995 was approved after Respondent’s alleged violation of 7 U.S.C.
§ 499h(b) and after the ALJ issued the Initial Decision and Order in the
instant case. On April 18, 1996, Complainant filed Complainant’s Response
to Respondent’s Motion for Oral Argument and/or Further Briefing Before
the Judicial Officer (hereinafter CRRM) in which Complainant agreed with
the Respondent that the Judicial Officer had authority to impose a civil
penalty, but opposed the imposition of a civil penalty in the instant case
because a 45-day suspension of Respondent’s license is appropriate and
"Complainant has reason to believe that [R]espondent’s financial condition is
very insecure, and that the imposition of any civil penalty would threaten
[Rlespondent’s payment of its current produce obligations.” (CRRM, p. 1.)

On April 22, 1996, Respondent filed Respondent’s Reply Regarding
Further Briefing/Argument requesting a further evidentiary hearing either
before the ALJ or the Judicial Officer regarding the sanction to be imposed
should Respondent be found to have violated 7 US.C. § 499h(b).

In In re Jacobson Produce, Inc., 55 Agric. Dec. __ (Apr. 12, 1996), 1
modified an Order previously issued in the case’ in accordance with a joint

3In re Jacobson Produce, Inc. (Decision as to Jacobson Produce, Inc.), 53 Agric. Dec. 728
(1994), appeal docketed, No. 94-4118 (2d Cir. July 14, 1994),
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motion filed by Complainant, Deputy Director of the Fruit and Vegetable
Division of the Agricultural Marketing Service, and Respondent, Jacobson
Produce, Inc. The Modified Order and Order Lifting Stay provides, in part,
that "Respondent [Jacobson Produce, Inc.,] shall pay . . . a civil penalty in the
amount of $90,000 . . . . In the event Respondent fails to pay, and the PACA
Branch fails to receive, said amount on or before April 15, 1996, a 90-day
suspension of Respondent’s PACA license will take effect on April 16, 1996."

On April 24, 1996, 1 issued an Order to Show Cause denying Respondent’s
April 1, 1996, motion for oral argument and Respondent’s April 22, 1996,
motion for a further evidentiary hearing. The Order to Show Cause also
provides that:

Respondent and Complainant shall, within 10 days from the date of
service of [the] Order to Show Cause, file with the hearing clerk any
cause showing why I should not impose a sanction against Respondent
(if Respondent is found to have violated 7 US.C. § 499h(b)) which
gives Respondent an option of a suspension of its PACA license or in
licu thereof the payment of a civil penalty equal to $1,000 per day for
each day its license would be suspended if Respondent chooses not to
pay a civil penalty.

Complainant filed Complainant’s Response to Order to Show Cause
(hereinafter CR) on May 2, 1996, opposing the imposition of a civil penalty
based upon Complainant’s belief that "the only appropriate sanction in this
case is [a] 45[-]day suspension of [Respondent’s license]" and Complainant’s
"reason to believe that [R]espondent’s financial condition is very insecure and
that imposition of any civil penalty would threaten {R]espondent’s payment of
its current produce obligations.” (CR, p.2.) However, Complainant neither
provides the reason it believes an insecure financial condition applies, nor
does Complainant define what Complainant means by "current produce
obligations.” Moreover, Complainant avers that, if a civil penalty is to receive
any consideration, the record should be reopened to provide for a thorough
analysis of Respondent’s financial circumstances and only if Respondent is
found to be financially stable should the imposition of a civil penalty be
considered. (CR, pp.2-3.) However, I find Complainant’s position perplexing
because the new civil penalty authority requires neither an analysis of financial
circumstances nor a finding that a Respondent is financially stable prior to the
assessment of a civil penalty in lieu of a suspension or revocation.

Complainant further states that, in accordance with section 8(e) of the
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PACA, (7 US.C. § 499h(e)), the size of Respondent’s business, the number
of Respondent’s employees, and the seriousness, nature, and amount of
violation must be taken into account. (CR, p. 3.)

Respondent filed Respondent’s Reply to Show Cause Order (hereinafter
RR) on May 7, 1996, opposing the imposition of any sanction, but stating that,
if any sanction is imposed, it should be a civil monetary penalty. (RR, p. 1.)
Respondent further states that, in accordance with section 8(e) of the PACA,
(7 US.C. § 499h(e)), the size of Respondent’s business, the number of
Respondent’s employees, and the seriousness, nature, and amount of violation
must be taken into account. (RR, pp. 1-3.) Respondent contends that using
the Jucobson case as a template, the civil penalty imposed upon Respondent
should be $40 for each day that it would otherwise have had its license
suspended minus an unspecified amount based upon the fact that
Respondent’s alleged violation is much less serious than the violations found
in Jacobson. (RR, pp. 4-5.)

Respnndent further states that, if a civil penalty such as that set forth in
Respondent’s Reply to Show Cause Order is not imposed, a hearing should
be held regarding the issue of imposing a civil penalty. (RR, p. 5.)

On May 9, 1996, I conducted a conference call with counsel for
Complainant and Respondent to discuss the need for and the scope of any
Remand Order.  During the conference call, Complainant continued to
maintain that Respondent’s financial circumstances and financial stability are
relevant o the consideration of the assessment of a civil penalty and may
affect the sanction recommendation of the administrative officials charged with
the responsibility for achieving the congressional purpose of the PACA.

I agree with Complainant and Respondent that the Secretary has authority
assess a civil penalty in lieu of a suspension or revocation of Respondent’s
license. I agree with Complainant that a 45-day suspension of Respondent’s
PACA license is appropriate. However, I also agree with Respondent that
assessment of a civil penalty in lieu of a 45-day suspension should be
considered. Section 11 of the PACAA-1995 amended section 8 of the PACA
to specifically provide for the assessment of a civil penalty for violations of
section 2 or section 8(b) of the PACA in lieu of suspension or revocation of
a PACA license. The legislative history of the PACAA-1995, in relevant part,
states:

Section 11—~Imposition of civil penalty in lieu of suspension or revocation

Section 11 authorizes USDA to assess civil monetary penalties not
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to exceed $2000 for violation of Section 2 in lieu of license suspension
or revocation for each violation or each day it continues. Currently, if
an entity operating within PACA is found to employ a person
responsibly connected with a violating entity the only recourse available
to USDA is to initiate a revocation hearing for the entity’s license.
This provision allows USDA to take a less stringent step by assessing
a civil penalty on the entity in lieu of license revocation in cases where
entities are found employing a person responsibly connected with a
violating entity. However, USDA is required to give consideration to
the business size, number of employees, seriousness, nature and
amount of the violation when assessing the amount of the penalty.

H.R. Rep. No. 207, 104th Cong., 1st Sess. 10-11 (1995), reprinted in 1995
U.S.C.C.A.N. 453, 457-58.

The Administrator, Agricultural Marketing Service, Mr. Lon F. Hatamiya,
testified variously during the hearing conducted on 1995 legislation to amend
the PACA, (H.R. 1103):

In addition, PACA’s monetary penalties need revision. PACA
currently authorizes monetary penalties only for misbranding violations.
In all other disciplinary actions, USDA’s only recourse is suspending or
revoking a PACA license. The monetary penalty, rather than putting
the violator out of business, would often better serve the public interest.

MR. BISHOP. You want flexibility in the assessment of fees?

[MR. HATAMIYA.] Another area that we think needs some revision
is an area of monetary penalties. The only penalty that we can impose
right now is a total revocation or suspension of a license. We believe
that putting somebody out of business is not in the best public interest,
that imposing penalties may be a better resulting action.

MR. BISHOP. You want a fine?

MR. HATAMIYA. Yes, Essentially, yes.
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Perishable Agricultural Commodities Act: Hearing on H.R. 1103 Before the
Subcomm. on Risk Management and Specialty Crops of the House Comm. on
Agriculture, 104th Cong,, 1st Sess. 12, 34 (1995) (statement of Lon Hatamiya,
Administrator, AMS, USDA),

Mr. Hatamiya also submitted a written statement which addressed
penalties under the PACA and which was made part of the record of the
hearing;

A second area of possible revision in the PACA involves the law’s
penalties. PACA currently authorizes monetary penalties and
administrative actions only for misbranding violations. In all other
areas of administrative disciplinary action the PACA only provides
authority for suspending or revoking a PACA license. Certainly, those
very powerlul sanctions are at limes the appropriate sanctions for
egregious violations of the law. However, in other areas, the public
interest could better be served by not forcing the violator out of
business, but by imposing a monetary penalty instead.

Perishable Agricultural Commodities Act: Hearing on H.R. 1103 Before the
Subcomm. on Risk Management and Specialty Crops of the House Comm. on
Agriculture, 104th Cong., 1st Sess. 106 (1995) (statement of Lon Hatamiya,
Administrator, AMS, USDA).

I find that the record in this case is not sufficient to determine whether the
assessment of a civil penalty in lieu of the 45-day suspension of Respondent’s
license would be appropriate, and, if assessment of a civil penalty is
appropriate, the amount of the civil penalty to be assessed.

Section 8(¢) of the PACA, (7 US.C. § 499h(e)), provides that, before a
civil penalty may be assessed, due consideration must be given to the size of
Respondent’s business, the number of Respondent’s employees, and the
seriousness, nature, and amount of the violation. 1 find that the record is
sufficient with respect to the seriousness, nature, and amount of Respondent’s
violation, but that it is not sufficient with respect to the size of Respondent’s
business and the number of Respondent’s employees.

Therefore, this case is remanded to the ALJ for the limited purpose of
determining the appropriatencss of the asscssment of a civil penalty in lieu of
a 45-day suspension of Respondent’s license, and, if the ALJ finds that
assessment of a civil penalty is appropriate, the amount of the civil penalty to
be assessed. The ALJ shall take evidence regarding the size of Respondent’s
business, the number of Respondent’s employees, the sanction
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recommendations of at least one administrative official charged with the

responsibility for achieving the congressional purpose of the PACA, and any

other evidence the ALJ believes necessary to assist her determination

regarding the assessment of a civil penalty in lieu of a 45-day suspension of

Respondent’s license, and issue an Order in accordance with her findings.
For the foregoing reasons, the following Order should be issued.

Order
1
This proceeding is hereby remanded to the ALJ for a determination as to
whether to suspend Respondent’s license or to assess Respondent a civil
penalty in lieu of a license suspension.
11
The license of Respondent, Ruma Fruit and Produce Co., Inc,, is hereby
suspended for 45 days, unless on remand the ALJ assesses a civil penalty in
lieu of the 45-day suspension.

1

The ALJ shall issue an Order suspending Respondent’s license for 45 days
or, in lieu of the 45-day suspension, assessing Respondent a civil penalty.






