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NORINSBERG CORPORATION v. UNITED STATES DEPARTMENT OF
AGRICULTURE.
No. 93-1842.
Errata.

In the Court Decision published at 54 Agric. Dec. 634, the correct name of
the United States Court of Appeals that decided the case is the "DISTRICT OF
COLUMBIA CIRCUIT."

In re: ATLANTIC PRODUCE CO. AND JOSEPH PINTO.
PACA Docket No. D-94-533.
Errata.

In the Decision and Order issued by Donald A. Campbell, Judicial Officer
on March 22, 1995, and published at 54 Agric. Dec. 701, several lines were
omitted from the final page of the Decision. The last two paragraphs of the
Decision on page 715 should read as follows:

Although Cairo mentions briefly the Department's severe sanction

policy, which has not been followed since S.S. Farms Linn County,
supra, the overriding doctrine set forth in Caito is that, because of the
peculiar nature of the perishable agricultural commodities industry, and
the Congressional purpose that only financially responsible persons should
be engaged in the perishable agricultural commodities industry, excuses
why payment was not made in a particular case are not sufficient to
prevent a license revocation where there have been repeated failures to
pay a substantial amount of money, usually over an extended period of
time. That doctrine is not altered by the new sanction policy set forth in
S.S. Farms Linn County.

For the foregoing reasons, the following Order should be issued.
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PERISHABLE AGRICULTURAL COMMODITIES ACT

REPARATION DECISIONS

DANIEL P. CROWLEY and MICHAEL D. CROWLEY d/b/a SHAMROCK
FARMS of CALIFORNIA v. CALFLO PRODUCE, INC.
PACA Docket No. R-94-174.

Decision and Order filed May 16, 1996.

Acceptance of Rejection - meaningless where rejection effective.
Rejection - title reverts to seller where effective.
Rejection - Duties of Receiver After - obligation to resell.
Burden of Proof - Rejected Goods - upon seller to prove contract warranty inapplicable, and
absence of agent or place of business in market of rejection.

Where buyer made an effective rejection of load of strawberries the title automatically reverted
to seller, and seller had burden of proving contractualwarrantyinapplicable. Seller's refusal to
accept rejection was meaningless, and seller had a primary duty to dispose of goods. Where
seller did not dispose of goods, buyer's duty to dispose of goods was contingent upon seller
having no agent or place of business in market of rejection, and burden of proof was on seller
to establish that it had no such agent or place of business, However, where buyer assumed duty
of resale, it was assumed that duty did rest on buyer, but buyer was held only to good faith
standards in making resale.

George S. Whitten, Presiding Officer.
Thomas R. Oliveri, Newport Beach, CA, for Complainant.
Lawrence H. Meuers. Naples, Florida, for Respondent.
Decision and Order issued by William G. Jenson, Judicial Officer.

Preliminary Statement

This is a reparation proceeding under the Perishable Agricultural Com-

modities Act, 1930, as amended (7 U.S.C. § 499a et seq.). A timely complaint

was filed in which complainant seeks an award of reparation in the amount

of $9,199.50 in connection with a transaction in interstate commerce involving
one truckload of strawberries.

Copies of the report of investigation prepared by the Department were

served upon the parties. A copy of the formal complaint was served upon
respondent which filed an answer thereto denying liability to complainant.

Respondent's answer included a counterclaim for damages "in excess of

$1,500.00" arising out of the same transaction as that covered by the

complaint. Complainant did not file a reply to the counterclaim.

The amount claimed in the formal complaint does not exceed $15,000.00,
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and therefore the shortened method of procedure provided in the Rules of
Practice (7 C.F.R. § 47.20) is applicable. 1 Pursuant to this procedure, the
verified pleadings of the parties are considered a part of the evidence in the
case as is the Department's report of investigation. In addition, the parties
were given an opportunity to file evidence in the form of sworn statements.
Complainant filed an opening statement, respondent filed an answering
statement, and complainant filed a statement in reply. Complainant also flied
a brief.

Findings of Fact

1. Complainant is a partnership composed of Daniel P. Crowley and
Michael D. Crowley, doing business as Shamrock Farms of California, whose
address is P. O. Box 58, Watsonville, California. At the time of the transac-
tion involved herein complainant was licensed under the Act.

2. Respondent, Caiflo Produce, Inc., is a corporation whose address is
1284 West Main Street, Santa Maria, California. At the time of the
transaction involved herein respondent was licensed under the Act.

3. On or about May 21, 1993, complainant sold to respondent, and
shipped from Watsonville, California, to respondent's customer in Ft. Worth,
Texas, one truck load of strawberries, consisting of 2,688 fiats, each fiat
containing 12 dry pint baskets, at a price of $6.00 per fiat, plus $644.00 for
Tectrol, and $23.50 for a temperature recorder, or a total of $16,795.50, f.o.b.

4. The truck load of strawberries arrived at the place of business of

respondent's customer, Albertson's, in Ft. Worth, Texas, on May 24, 1993, and
was rejected by respondent's customer. Respondent promptly rejected the
load of strawberries to complainant. Complainant informed respondent that
it was "not accepting any rejection" and requested that respondent secure an
inspection of the strawberries. A federal inspection was performed at the

place of business of respondent's customer at 12:30 p.m. on May 24, 1993,
while the strawberries were still loaded on the truck with the doors open. The
inspection revealed in relevant part as follows:

IEffectiveNovember15,1995,the threshold amount necessaryfor hearings in reparation
actions wasraised to $30,000byPublicLaw104-48.
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LOT TEMPERATURES PRODUCE BRAND/MARKING ORIGIN LOT ID NUMBER OF INSP,

CONTAINERS COUNI'

A 39 Io 44 "F Strawberries "Short Cake" 12 CA 2688 flats N

DJ'y Pint Baskets

LOT AVERAGE including Including OFFSIZE/DEFE, CF OTHER

DEFECTS SER DAM V.S. DAM

A 02 % 02 % %Bruising Calyxes fresh &

green. Decay is m

moderate stages.

06 % 06 % %Decay (0-28%)
08 % 08 e/e %Checksum

GRADE:

REMARKS: Restricted to all layers of 8 accessible pallets nearest rear trailer doors.

5. Respondent contacted complainant by phone and it was agreed that the
berries needed to be sold as quickly as possible. With complainant's approval
the berries were given to Market Dist. in Dallas on an open basis, with the
understanding that they had a sale of the berries at $4.00 per flat. J.M.
Wholesale Produce Dist. purchased the berries for $4.00 per flat, and resold
them to W.W. Rodgers & Sons in Dallas, Texas for the same price.

6. On the following day, at 9:10 a.m., the load was inspected again during
the process of unloading at the place of business of W.W. Rodgers & Sons,
in Dallas, Texas. This inspection showed temperatures of 38 to 41 degrees,

1 percent quality defects in the form of misshapen berries, 6 percent bruising
(with a range of 0 to 15 percent), and 6 percent decay (with a range of 0 to
18 percent). It was noted that the berries failed "to grade U.S. No. 1 only
account condition defects."

7. An informal complaint was filed on August 17, 1993, which was within
nine months after the cause of action alleged herein accrued.

Conclusions

Complainant brings this action to recover the balance of the purchase price
of a load of strawberries sold and shipped to respondent. Respondent asserts
that the load was in such condition on arrival as to show that the contract had

been breached, that the load was promptly rejected, and that complainant
refused to accept the rejection. Respondent maintains that complainant
agreed to the disposition of the load, and to the amount realized from such
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disposition. Respondent also contends that it overpaid complainant, and that
complainant's breach of contract, coupled with respondent's overpayment,
resulted in damages to respondent in excess of $1,500.00, which respondent
seeks to recover in its counterclaim.

It is clear that respondent made a timely rejection of the strawberries. The
Regulations give a buyer eight hours after notice of arrival of a truck
shipment, and the produce is made accessible for inspection, in which to effect
a rejection. 2 Notice of rejection must be in clear and unmistakable terms:
Such notice was given in this case, and indeed complainant admits that it
received notice of rejection. Thus respondent's rejection was procedurally
effective .4

Once a buyer has made a procedurally effective rejection title to the goods
automatically reverts to the seller: Thereupon a seller must take possession
of the goods even if the rejection was substantively wrongful. 6 It is therefore
meaningless for a seller to state that it refuses to accept an effective
rejection. 7 In addition, following an effective rejection the seller has the
burden of proving by a preponderance of the evidence that the rejection was

27 C.F.R.§§ 46.2(bb)and (cc)(2).

3Farm MarketSen,ice,Inc.v.Albertson's,Inc.,42 Agric.Dec.429 (1983).

4See Pope Packing & Sales, Inc. _'. Santa Fe Vegetable Growers Cooperative Association, Inc.,
38 Agric. Dec. 101 (1979). See also J. White & R. Summers. Handbook of the Law Under the

Uniform Commercial Code. § 7-3. and § 8-3 at p. 264 (1972).

5The Uniform Commercial Code makes a distinction between procedurally effective and

substantively wrongful rejections. Subsection 4 of UCC § 2 - 401 provides:

A rejection or other refusal by the buyer to receive or retain the goods, whether or not

_, or a justified revocation of acceptance revests title to the goods in the seller.
Such revesting occurs by operation of law and is not a "sale". (emphasis supplied)

Thus it has been held that where there was a wrongful but procedurally effective rejection title

to the goods was vested in the seller. Bruce Chttrch, lnc. v. Tested Best Foods Division of Kane-

Miller Corp. and/or Frank C. Crispo, Inc., 28 Agric. Dec. 377 (1969).

6yokoyarna Bros. v. Cal-Veg Sales, 41 Agric. Dec. 535 (1982); Produce Brokers & Distributors,
lnc. v. Monsottr's, Inc., 36 Agric. Dec. 2022 (1977).

7Cal/Mex Disa'ibutors, Inc. v. Torn Lange Company, Inc., 46 Agric. Dec. 1113 (1987).
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substantively wrongful, s This extends to the duty of proving, if necessary in
the case of an f.o.b, sale, that transportation services and conditions were

abnormal so as to make the warranty of suitable shipping condition inapplica-
ble. 9

The strawberries were sold on an f.o.b, basis. The Regulations, _° in
relevant part, define f.o.b, as meaning "that the produce quoted or sold is to

be placed free on board the boat, car, or other agency of the through land
transportation at shipping point, in suitable shipping condition .... and that
the buyer assumes all risk of damage and delay in transit not caused by the
seller irrespective of how the shipment is billed." Suitable shipping condition
is defined, j_ in relevant part, as meaning, "that the commodity, at time of
billing, is in a condition which, if the shipment is handled under normal
transportation service and conditions, will assure delivery without abnormal

deterioration at the contract destination agreed upon between the parties."
The suitable shipping condition provisions of the Regulations (7 C.F.R. §

46.43(j)) which require delivery to contract destination "without abnormal

deterioration," or what is elsewhere called "good delivery" (7 C.F.R. § 46.44),
are based upon case law predating the adoption of the RegulationsJ 2 Under
the rule it is not enough that a commodity sold f.o.b., U.S. No. 1, actually be
U.S. No. 1 at time of shipment. It must also be in such a condition at the

time of shipment that it will make good delivery at contract destination. It is,
of course, possible for a commodity that grades U.S. No. 1 at time of
shipment, and is shipped under normal transportation service and conditions,
to fail to make good delivery at destination due to age or other inherent

defects which were not present, or were not present in sufficient degree to be
cognizable by the federal inspector, at shipping point. Conversely, since the
inherently perishable nature of commodities subject to the Act dictates that

a commodity cannot remain forever in the same condition, the application of

8Bttd Antle v. J M. Fields, 38 Agric Dec, 844 (1979): Heggeblade-Map)_uleas- 7k'nneco v. Fisher
Foods, 33 Agric. Dec. 1443 (1974).

9Sunset Strawberry Growers v. Luna Co., Inc., 46 Agric. Dec. 1701 (1987).

1°7 C.F.R. § 46.43(0.

ll7 C.F.R. § 46.43(j).

12See Williston, Sales § 245 (rev. ed. 1948).
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the good delivery concept requires that we allow for a "normal" amount of
deterioration. This means that it is entirely possible for a commodity sold
f.o.b, under a U.S. grade description to fail, at destination, to meet the

published tolerances of that grade, and thus fail to grade at destination, and
nevertheless make good delivery. 13This is true because under the f.o.b, terms

the grade description applies only at shipping point, and the applicable
warranty is only that the commodity thus sold will reach contract destination
without abnormal deterioration, not that it will meet the grade description at
destination) 4 If the latter result is desired then the parties should effect a
delivered sale rather than an f.o.b, sale. For all commodities other than

lettuce (for which specific good delivery standards have been promulgated)
what is "normal" or abnormal deterioration is judicially determined) 5

The warranty of suitable shipping condition is made applicable only when
transportation services and conditions are normal. In this case complainant
has asserted that transportation temperatures were shown to be abnormal by
the arrival temperatures disclosed by the two federal inspections. However,
respondent submitted copies of temperature recorder tapes covering the load
which show temperatures throughout the transit period of 30 degrees. The
short period between arrival and inspection during which the truck reportedly
sat with the doors open would not, in our opinion, account for the excessive
decay found in the load. We find that complainant has not met its burden of
proving that transportation services or conditions were abnormal. In addition,

13See Pinnacle Produce, Ltd. v. Produce Products, lnc., 46 Agric. Dec. 1155 (1987); G & S

Produce v. Morris Produce, 31 Agric. Dec. 1167 (1972); Lake Fruit Co. v. Jackson, 18 Agric. Dec.

140 (1959); and Haines Assn. v. Robinson & Gentile, 10 Agric. Dec. 968 (1951).

14As an illustration, the United States Standards for Grades of Lettuce (7 C.F.R. § 51.2510

et seq.) allow lettuce to grade U.S. No. 1 with 1 percent decay at shipping point or 3 percent

decay at destination. The good delivery standards, however, allow an additional "2percent decay
• . . in excess of the destination tolerances provided . . . in the U.S. Standards for Grades of

Lettuce." Thus lettuce sold as U.S. No. 1, f.o.b., could have 4 percent decay at destination and

therefore fail to grade U.S. No. 1, but nevertheless make good delivery since the amount of

decay would not exceed the total of 5 percent allowed by the good delivery standards. Of
course, in the case of other commodities for which specific good delivery standards have not

been promulgated, the concept of good delivery allows a similar expansion of any destination
grade tolerances under the judicial determination of good delivery. See cases cited at note 12,

supra.

lSSee Hata'est b)'esh Produce Inc. v. Clark-Ehre Produce Co., 39 Agric. Dec. 703 (1980)•
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complainant has failed to prove by a preponderance of the evidence that the
rejection by respondent was in any way wrongful.

Respondent's Mikc Pierce claimed in a letter made a part of the
Department's report of investigation that during the time between the two
inspections:

With responsibility for the condition of the strawberries still in dispute
.... both parties agreed that the strawberries needed to be sold as
quickly as possible. It was decided to move them to Market Dist. in

Dallas, Texas on an open basis. The only concrete order was from
J.M. Wholesale Produce Dist. of Fort Worth who offered $4.00

delivered per fiat. I called Shamrock with this offer and clearly and
concisely explained that this offer was for $4.00 delivered, not $4.00
F.O.B. Shamrock agreed to this offer and the load was sold to J.M.
Wholesale per said agreement.

Complainant's version of these events is stated in the answering statement of
its salesman, Mike Crowley:

After additional phone calls transpired between myself and Mr.
Pierce, 1 finally acquiesced and agreed to settle the entire file on the
basis of $4.00 per carton FOB back to me ....

Apparently, now, Calflo is rencging on the agreement which they
entered into with me whereby settling this file based on $4.00 FOB or

$2.00 per carton adjustment. Now they are saying that the $4.00 per
carton also takes into consideration the freight charges ....

Thus, in these statements, and elsewhere in the record, complainant insists
that the $4.00 price was a delivered price, and respondent insists that it was

an f.o.b, price. The testimonial evidence is evenly divided on this point, and
we think the question is decided by a consideration of the status of the parties.

The Uniform Commercial Code, section 2---603, provides in relevant
part as follows:

(1) Subject to any security interest in the buyer (subsection (3) of
Section 2D711), when the seller has no agent or place of business at the
market of rejection a merchant buyer is under a duty after rejection of
goods in his possession or control to follow any reasonable instructions
received from the seller with respect to the goods and in the absence
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of such instructions to make reasonable efforts to sell them for the

seller's account if they are perishable or threaten to decline in value

speedily. Instructions are not reasonable if on demand indemnity for
expenses is not forthcoming.

(2) When the buyer sells goods under subsection (1), he is entitled
to reimbursement from the seller or out of the proceeds for reasonable

expenses of caring for and selling them, and if the expenses include no
selling commission then to such commission as is usual in the trade or
if there is none to a reasonable sum not exceeding ten per cent on the

gross proceeds.
(3) In complying with this section the buyer is held only to good

faith and good faith conduct hereunder is neither acceptance nor
conversion nor the basis of an action for damages.

According to the Official Comments:

The limitations on the buyer's duty to resell under section (1) of 2---603
are to be liberally construed. The buyer's duty to resell under this
section arises from commercial necessity and thus is present only when
the seller has "no agent or place of business at the market of
rejection", t6

The seller would thus normally have the burden of proving by a preponder-
ance of the evidence that it had no agent or place of business at the market

of rejection before the duty of resale would be placed upon the buyer.
However, here it is clear that respondent assumed this duty, and we will
therefore assume that complainant had no such agent or place of business in
the Dallas - Fort Worth area. As we stated earlier, following the effective

rejection complainant had title to the strawberries, and under section 2---603
respondent was acting as complainant's agent in their disposition. However,
the type of agency here enforced upon respondent is restricted. Respondent
is only required to act in good faith. Good faith in the case of a merchant
means honesty in fact and the observance of reasonable commercial standards
of fair dealing in the trade, t7 Respondent's sale of the berries appears to us

16Official Comment 2 to UC(" § 2-603.

L7LJC(_§ 2--103(0).
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to meet these requirements. Furthermore section 2---603 specifically provides
that a buyer in such position is entitled to all expenses. In this case the

receiver, Albertson's, paid the freight, and billed respondent for such freight,
which respondent paid. Complainant appears to view the negotiations that
took place after the rejection as though the strawberries belonged to
respondent, and as if complainant were negotiating a new price at which the
berries were to be sold to respondent. However, the berries belonged to
complainant, and respondent was not purchasing the berries but acting as
complainant's agent in effectuating their sale. It seems unlikely to us that
respondent would report to complainant that the resale of the strawberries

was for an f.o.b, price when this would result in respondent bearing the cost
of freight on goods that belonged to complainant. We conclude that

respondent reported to complainant that the berries were resold at a price of
$4.00, from which it was intended that freight and other expenses would be
deducted.

Respondent was entitled to a commission on the disposition of

complainant's goods. Respondent requests 15 percent of the gross sale price
of $10,752.00, or $1,612,80, which comports with the customary commission

in the trade, and which we will allow. In addition respondent incurred
inspection fees in the total amount of $134.00, and freight amounted to
$2,150.00. These amounts deducted from the $10,752.00 sale price leave a net
amount of $6,855.20. Since respondent actually paid complainant $7,596.00 it
is entitled to a credit of $740.80.

Respondent also asserts that it is entitled to damages. We concur.
Complainant and respondent were not negotiating a settlement between
themselves, because respondent did not have title to the goods. Where a

buyer rightfully rejects it may recover damages for non-delivery. _s The
Uniform Commercial Code, section 2--713, provides:

(1) Subject to the provisions of this Article with respect to proof of
market price (Section 2--723), the measure of damages for non-delivery
or repudiation by the seller is the difference between the market price
at the time when the buyer learned of the breach and the contract price
together with any incidental and consequential damages provided in this
Article (Section 2--715), but less expenses saved in consequence of the
seller's breach.

_SUCC § 2--711(1)(b).
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(2) Market price is to be determined as of the place for tender or,
in cases of rejection after arrival or revocation of acceptance, as of the
place of arrival.

Respondent did not submit any evidence as to market prices. However,
respondent did submit a copy of its invoice on the subject berries covering its
original resale to Albertson's. This invoice shows that respondent had the
berries resold at $6.40 f.o.b. We will use this figure as the market price of the

berries if they had been as warranted. The original contract price, including
Tectrol and temperature reorder, was $6.25, or $16,795.50 for the load. This
amount deducted from the $17,203.20 that we have determined to have been
the market value of the load if it had been as warranted results in damages
in the amount of $407.70. The total which we have found due from

complainant to respondent on respondent's counterclaim is $1,148.50.
Complainant's failure to pay respondent this amount is a violation of section
2 of the Act. The complaint should be dismissed.

Section 5(a) of the Act requires that we award to the person or persons
injured by a violation of section 2 of the Act "the full amount of damages
sustained in consequence of such violations." Such damages include
interestJ 9 Since the Secretary is charged with the duty of awarding damages,
he also has the duty, where appropriate, to award interest at a reasonable rate

as a part of each reparation award. 2° We have determined that a reasonable
rate is 10 percent per annum.

Order

The complaint is dismissed.
Within 30 days from the date of this order complainant shall pay to

respondent, as reparation, $l,148.50, with interest thereon at the rate of 10%

per annum from June l, 1993, until paid.
Copies of this order shall be served upon the parties.

tgL & N Raih'oad Co. v. Sloss ShefJield Steel &lron Co., 269 U.S. 217 (199_.5);L & N Railroad

Co. v. Ohio Valley Tie Co.. 242 U.S. 288 (1916).

2°See Pearl Grange Fruit Exchange, Inc. v. Mark Bernstein Company, Inc., 29 Agric. Dec. 978

(1970); John W. Scherer v. Manhattan Pickle Co., 29 Agric. Dec. 335 (1970); and W. D. Crockett
v. Producers Marketing Association, Inc., 22 Agric. Dec. 66 (1963).
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PEE DEE PRODUCE CO-OP v. SUN VALLEY of the CAROLINAS, INC.
PACA DOCKET NO. R-94-292.

Decision and Order filed June 3, 1996.

Prerequisites establishing a produce cooperative's standing to initiate a reparation complaint
on behalf of individual farmers against a respondent who acts as a growers' agent.

Complainant, a produce cooperative, filed a reparation case on behalf of its farmer members and
some non-member farmers whose produce was sold by respondent, a growers' agent.
Complainant failed to prove that the individual farmers effectively assigned their rights

authorizing complainant to initiate a reparation complaint on their behalf. Complainant was only

able to prove that an effective assignment took place in reference to one non-member farmer

and three farmer members who represented complainant at the oral hearing. As to the

remaining individual farmers who did not effectively assign their rights to complainant,

complainant has the burden of proving that it possesses the requisite standing to file a reparation
action on behalf of those individual farmers.

The prerequisites, set forth by the United States Supreme Court in l,Varth v. Seldin, 422 U.S. 490

(1975) and later in Hlolt v. Washington Apple Advertising Conml'n, 432 U.S. 333 (1977), require

that an association has standing to bring suit on behalf of its members when: (a) its members

would otherwise have standing to sue in their own right: (b) the interests it seeks to protect are
germane to the organization's purpose: and (c) neither the claim asserted nor the relief

requested requires the participation of individual members in the lawsuit. Complainant failed
to prove that it satisfied all of the requirements as to the individual farmers (members and non-

members) necessary to establish its associational standing to initiate a reparation complaint on
behalf of those who had not effectively assigned their rights to complainant.

Kimberly D. Hart, Presiding Officer.

Eugene P. Warr, Jr., Darlington, SC, for Complainant.
John Chandler, Fort Pierce, FL, for Respondent.

Decision and Order issued by William G. Jenson, Judicial Officer.

Preliminary Statement

This is a reparation proceeding under the Perishable Agricultural
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.), hereinafter
referred to as the Act. A timely informal complaint was filed in which
complainant seeks a reparation award against respondent in the amount of
$35,079.19 in connection with sales proceeds earned from the sale of various
produce, all being perishable agricultural commodities, in interstate

commerce. A PACA audit was performed at the request of complainant at
the business establishments of respondent and respondent's broker, American

Growers in 1994. A copy of the report of investigation prepared by the
Department was served upon each of the parties. A copy of the formal
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complaint was served upon respondent, which filed an answer thereto, denying
the allegations of the complaint and asserting a counterclaim. The
counterclaim was served on complainant. Complainant filed a response to the
counterclaim which was served upon respondent.

Since the amount claimed as damages exceeds $15,000.00 and the
respondent requested an oral hearing, an oral hearing was held in accordance
with section 47.15 of the Rules of Practice (7 C.F.R. § 47.15). _ The hearing

was held on April 13, 1995, in Palm Beach, Florida before Kimberly D. Hart,
Presiding Officer. The complainant was pro se and the respondent was
represented by John Chandler, Esq. located in Fort Pierce, Florida.

Complainant introduced eight exhibits into evidence and respondent
introduced three exhibits into evidence. All documents contained in the

report of investigation including the audit results are automatically considered
as being in evidence. After the hearing, the parties were afforded the
opportunity to file proposed findings of fact and conclusions of law as well as
briefs in support thereof and claims for fees and expenses. The Department
received proposed findings of fact and conclusions of law accompanied by
briefs in support thereof from both parties by the agreed upon deadline date.
Only complainant filed a timely claim for fees and expenses. Copies of all
pertinent documents were served upon each party in accordance with the
Rules of Practice.

Findings of Fact

1. Complainant, Pee Dee Produce Co-op, is a corporation whose mailing
address is 2513 Lucas Street, Florence, South Carolina 29501.

2. Respondent, Sun Valley of Carolina's, Inc., is a corporation whose
mailing address is P.O. Box 2291, Fort Pierce, Florida 34947. At the time of
transactions alleged herein, respondent was licensed under the Act.

3. Complainant, on or about April 20, 1992, entered into a contract with

respondent to lease its packing house facility to respondent in exchange for
rent to be paid to complainant for said lease. The contract set forth all of the

particulars of the monies to be paid by respondent including the following
language:

tThe statutory threshold amount for an oral hearingwas raisedfrom $15,000to $30,000
effectiveNovember15.1995by PublicLaw 104-48.
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• . . Sun Valley further agrees to collect five percent (5%) from sales
from members and ten percent (10%) from non-members as a co-op
processing fee which is packed in house or field packed and pay this to
Pee Dee Co-op for Pee Dee Co-op to pay its debts and to use for
programs of the co-op.

•.. Sun Valley represents to Pee Dee Co-op that packing charges for
"in house" packing in the 1992 season shall be $2.75 for all 11/9 cartons

plus processing fee of five percent sales (5%) sales for co-op members.
A charge of $2.25 for smaller cartons. For non-members of the co-op
the charge will be $2.75 plus processing fee of ten percent (10%) of
sales• On cartons or boxes which are field packed, a handling charge
of fifty cents ($.50) shall be made on 11/9 cartons and thirty cents ($.30)
on smaller cartons.

A brokerage charge of 9.5% shall be made on all sales whether "in

house" or field packed. Sun Valley will provide harvest money to each
member weekly based on pack out. The brokerage fee of 9.5% for the
1992 season will include a field man, USDA Government Inspector, a
line grader and broker. The brokerage fee will be negotiated annually.
After 45 days of operation Sun Valley plans to run a cost analysis of
packing costs and may adjust charges, not to exceed thirty-five cents
($•35) per carton if this is necessary to operate profitably. Any
adjustment will be done with full notice to Pee Dee Co-op and its
members with documentation and the adjusted price must be within
industry averages.

4. Complainant negotiated with respondent on behalf of area growers,
some who were members of the cooperative and some non-members, to reach

an agreement by which the respondent would act as sales agent to assist in
selling the growers' produce for the 1992 crop season• Respondent thereafter

employed the services of American Growers to act as its broker in marketing
and selling the growers' produce• Complainant (cooperative) and the growers
who sold produce through respondent during the 1992 crop season were

dissatisfied with the co-op fees and sales returns remitted by respondent•
Complainant alleges that respondent had failed to accurately and truly account
to the growers for the disposition of the produce which affected the total sales
returns and the co-op fees. The cooperative association is seeking to recover
the co-op fees due to it by respondent and the sales returns still owed to the
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growers by respondent.

5. Respondent has failed to pay complainant or the growers the sums of
money alleged to be due and owing.

6. An informal _zomplaint was filed on October 26, 1992 which is within
nine months from when the cause of action accrued.

Conclusions

Complainant states that it is a cooperative formed primarily to organize
growers in the South Carolina area and encourage them to diversify crop
production so as not to rely on tobacco as their sole crop. Complainant states
that it is incorporated in the state of South Carolina and as such is run on a
day to day basis by a board of directors who are members themselves. It
appears from the overall testimony provided that the cooperative encountered
financial difficulties and decided to solicit produce operations to lease its
packing facility to pay off debts of the cooperative. At the same time,
complainant proposed to solicit area growers, some who were members of the
cooperative and some who were non-members, to produce certain quantities
of crops that would be handled through the packing facility by respondent.

The cooperative had a two-fold objective in soliciting the area farmers.
One goal was to create business for the packing facility by encouraging crop
production that would be handled by respondent through the packing facility.
This would create more incentive for respondent to operate the facility and
the cooperative would generate money from the rent payments to pay its
debts. The second objective was to encourage the farmers to diversify their
crop production in order to get the greatest returns for their farming efforts
with respondent's assistance. The testimony indicates that there were several

initial meetings between complainant, respondent and the growers to
familiarize the growers with respondent's operation. Sometime thereafter,
complainant and respondent contracted for the lease of the packing house
facility. Apparently, the complainant and respondent were also in the process
of negotiating with the growers who had agreed to grow certain crops to be
packed at complainant's facility and sold by respondent. It was complainant
who verbally negotiated with respondent on behalf of the growers regarding
the specific details. There was no written agreement between the growers and
respondent regarding the contractual obligations and duties of the parties for
the 1992 season.

The only written evidence submitted that deals with these issues is a

statement of company policy issued by respondent to the cooperative and
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growers. This statement does not constitute a contract. In addition, the only
mention in the "lease agreement" entered into between complainant and
respondent regarding the sale of produce is in relation to the packing charges,
field charges and brokerage fees to be charged by respondent in operating the
packing house facility and the co-op fees to be paid to the cooperative.

Neither complainant nor respondent have submitted a complete listing of
the growers who initially agreed to participate in the venture. The testimony
provided at the hearing indicates that there were some growers who initially
agreed to participate but who failed to produce the type and quantity of
produce that they committed to providing to respondent. Respondent has
provided a list of the growers for whom it has a record of selling produce.
Mr. Chaplin, one of complainant's representatives who appeared at the
hearing, testified that there were twenty-nine (29) members of the cooperative
but only sixteen (16) who participated in the venture with respondent. There
was no number given by complainant as to the total number of non-members
who participated. Respondent's accounting shows twenty-one (21) growers
participating in the venture. We cannot say with any certainty that all the
participants have been accounted for in respondent's records.

The overall testimony persuades us that the cooperative was not involved
with the marketing or sale of the growers' produce except to the extent that
some of the officers of the corporation were also selling their own produce
through respondent. The cooperative did not take title to any of the produce
on behalf of the growers nor was it responsible for accounting to the growers
for anything related to the sales. The testimony also persuades us that the
growers dealt solely with the respondent regarding their individual produce.
Ms. Calandro testified that respondent issued checks for the harvest advances
and sale returns directly to the individual growers (Tr. at 145, 166, 179, 197,
201). The only money that was to be paid directly to the cooperative were the
leasing fees and co-op fees that were computed as a percentage of the
growers' sales returns.

In October 1992, complainant filed an informal complaint against
respondent alleging that respondent failed to truly and accurately account to
the growers for their produce and failed to accurately remit net proceeds in
conjunction with those sales. As a result of this informal complaint, an audit
was performed at the businesses of respondent, Sun Valley, and respondent's
broker, American Growers, who actually sold the growers' produce. The audit
results found that an adjusted amount of $35,079.19 was due to the growers
and of that amount, $3,646.56 was due to the complainant for co-op fees. In
addition, the audit found that American Growers underpaid respondent by
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$1,408.69 that would also be due to the growers. Of that $1,408.69, $84.87

would be due to the co-op as co-op fees.
The audit revealed that respondent's recordkeeping was in violation of the

Act and regulations. For example, the auditor noted that there were major
discrepancies between the amount of produce received versus the amount of
produce sold as well as in the manner in which respondent accounted for the
sales proceeds. Based on the audit results, complainant filed a formal
complaint in April 1994, seeking to recover the $35,079.19 from respondent
on behalf of the growers and the cooperative.

Respondent filed an answer to the formal complaint on June 10, 1994, in
which it raised an affirmative defense that the contract between complainant

and respondent only provided for payments to the cooperative based upon five
(5%) percent of sales collected from members and ten (10%) percent of sales
collected from non-members and that complainant seeks to recover amounts
due to the growers (members and non-members). Respondent alleges that
neither the members nor the non-members have been made parties to the

complaint nor has the cooperative been empowered by the contract to recover
those funds alleged to be due to the growers. Therefore, it is respondent's
contention that complainant does not possess the requisite standing to file a
reparation complaint to recover monies due to individual growers whether
members or non-members of the cooperative.

The complainant filed an answer to the counterclaim but did not address
the lack of standing allegation asserted as an affirmative defense. The hearing
took place on April 13, 1995, in Palm Beach, Florida. While respondent has
raised the issue of standing in its affirmative defense, it is complainant who
bears the burden of proving that it possesses the requisite standing to bring
the reparation complaint. Standing is a fundamental requirement and must
be established at the outset where contested in order for complainant to
continue with the action.

Respondent asserts that the cooperative can only recover monies which
may be due to them in the form of co-op fees. Respondent contends that it
dealt with the members and non-members separate and apart from its
dealings with the cooperative. Respondent also alleges that the individual
growers are not parties to the contract and therefore complainant does not
have standing to sue on behalf of those growers unless it has obtained some
assignment of rights from the growers vesting complainant with the authority
to act on their behalf or names them as parties to the complaint.

Respondent stated its concern that should reparation be awarded to
complainant on behalf of the growers without the requisite proof of standing
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or assignment of rights, it has no guarantee that the money would be paid to
the growers by the cooperative. Respondent does not want to subject itself

to duplicative litigation by the growers if for some reason the cooperative does
not pay the growers the portion of the award to which they are entitled.
Respondent states that only a portion of the growers are entitled to additional

money from respondent and in fact some growers owe respondent money
because of harvest advances. Respondent contends that complainant could
have dealt with the standing problem quite simply by obtaining written
assignments and/or joining the individual growers as parties to the complaint.

Complainant's representatives also provided testimony on the standing
issue. The crux of the witnesses' testimony is that a meeting was held with the
members of the cooperative who had disagreed with the sales proceeds
returned by respondent for their particular produce and that all members

verbally agreed at that time to allow the coopcrative to represent their
interests rather than filing individual claims with PACA (Tr. at 15-17).
However, the testimony was conflicting as to which members were present at
the meeting, whether the non-members were included in this meeting, which
members and non-members present at the meeting actually voiced
dissatisfaction with their sales proceeds and wished to pursue a reparation
complaint (Tr. at 15-17). It is complainant's contention that the verbal vote
taken at this meeting constitutes sufficient evidence that an effective
assignment of rights took place.

Complainant has provided no written evidence showing which growers
were to be represented by the cooperative or that the verbal assignment of
rights took place. Complainant's testimony alone without any documentation
to support it is insufficient to persuade us that any assignment of rights took

place. The only grower who provided a written assignment of his rights was
Garner Rabon. It appears that Mr. Rabon had previously filed a complaint
with PACA in his individual capacity to recover monies alleged to be due him.

On December 18, 1992, the Department sent a letter to Mr. Rabon informing
him that a letter had been received by Mr. Phillip Bryd on behalf of

complainant stating that Mr. Rabon desired to drop his individual complaint
and join the complaint filed by the complainant. The letter instructed Mr.
Rabon that it was necessary to confirm that Mr. Byrd's letter was in
accordance with Mr. Rabon's intent before closing the file. Mr. Rabon was
told to submit a statement by January 1993 requesting that his file be closed
if that was his intent. (Cx-l). Mr. Rabon submitted a statement to the

Department requesting that his file be closed and assigning his rights to the
cooperative. In addition, the representatives of the cooperative, Mr. Byrd, Mr.
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Chaplin and Mr. Gaskins, are on the board of directors of the cooperative and
members who sold produce through respondent except Mr. Gaskins who says
that he was not a member of the cooperative (Tr. at 205). All three persons

indicated that they also wanted to assign their individual claims to the
cooperative for recovery of damages on their behalf.

Article III of the Constitution of the United States sets forth requirements

for determining if a party possesses the requisite standing to initiate a suit
against a party in federal court. If complainant cannot establish standing in
this case, it cannot proceed in this reparation case on behalf of the growers
except for Garner Rabon. There is no doubt that the cooperative has
standing to initiate a reparation complaint against respondent to recover
money alleged to be due to the cooperative pursuant to the parties' contract.

The Perishable Agricultural Commodities Act (PACA) was enacted by
Congress in 1932 thereby making it a federal statute enforced by the Secretary
of the U.S. Department of Agriculture. Pursuant to that statute, complainant
filed a formal complaint seeking reparation from respondent based on an

alleged violation of section 2(4) of the Act on respondent's part. Section 2(4)
of the Act states in pertinent part:

It shall be unlawful in or in connection with any transaction in

interstate or foreign commerce -

(4) For any commission merchant, dealer or broker to . . . fail or refuse
to truly and correctly to account and make full payment promptly in any
respect of any transaction in any such commodity to the person with whom
such transaction is had ....

Section 5(a) of the Act provides that:

(a) If any commission merchant, dealer, or broker violates any
provision of section 2 of this act he shall be liable to the person or
persons injured thereby for full amount of damages sustained in
consequence of such violation.

Section 5(a) of the Act authorizes the Secretary to award reparation to an
injured party for a violation of the Act by a commission merchant, dealer or
broker. Since the alleged violation is federal in nature, we must look to
federal law to determine if standing exists for the cooperative (complainant)
to assert an action on behalf of the individual growers (members and non-
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members).

"Article III of the Constitution states that judicial power exists only to
redress or otherwise to protect against injury to the complaining party, even
though the court's judgment may benefit others collaterally. A federal court's

jurisdiction therefore can be invoked only when the plaintiff himself has
suffered "some threatened or actual injury resulting from the putatively illegal
action..." Warth v. Seldin, 422 U.S. 490 (1975), citing Linda R. D. v. Richard

D., 410 U.S. 617 (1973). It is clear from Article III that standing implies
justiciability that is defined as "a matter appropriate for court review," or that
there is some case or controversy.

Therefore, the threshold standing question in regard to justiciability is
"whether the plaintiff has 'alleged such a personal stake in the outcome of the
controversy' as to warrant his invocation of federal-court jurisdiction and to
justify exercise of the court's remedial powers on his behalf." Warth, 422 U.S.
at 499 citing Baker v. Carr, 369 U.S. 186 (1962). Apart from the minimum
constitutional mandate, the Supreme Court has recognized other limits on the

class of persons who may invoke the courts' decisional and remedial powers.
"First, the Court has held that when the asserted harm is a 'generalized

grievance' shared in substantially equal measure by all or a large class of
citizens, that harm alone does not warrant exercise of jurisdiction." Warth, 422
U.S. at 499. 2 "Second, even when the plaintiff has alleged injury sufficient to
meet the 'case or controversy' requirement, this Court has held that the

plaintiff generally must assert his own legal rights and interests, and cannot
rest his claim to relief on the legal rights or interests of third parties." Id. at
499. 3

The Supreme Court also acknowledges that "Congress may create statutes,
the invasion of which creates standing." "In those cases, the standing question
is still whether the constitutional or statutory provision on which the claim
rests properly can be understood as granting persons in the plaintiff's position

a right to judicial relief." Id. at 500. The Court acknowledges that "some
circumstances will present countervailing considerations that may outweigh the
reluctance to exercise judicial power when the plaintiff's claim to relief rests
on the legal rights of third parties." See, e.g., United States v. Raines, 362 U.S.

_See,e.g., Schlesingerv. Reserviststo Stop the War, 418 U.S.208 (1974); UnitedStates v.
Richardson,418U.S. 166(1974).

3See,e.g.,Tilestonv. Ullman, 318U.S.44(1943);UnitedStatesv.Raines, 362U.S.17(1960).
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17 (1960). Even when there are countervailing concerns, Article III's
requirement of case or controversy is still applicable.

The Supreme Court has also determined that an association may have

standing solely as the representative of its members whether or not it alleges
injury to itself. See, e.g., National Motor Freight Ass'n v. United States, 372
U.S. 246 (1963). "The possibility of such representational standing, however,
does not eliminate or attenuate the constitutional requirement of a case or

controversy." Warth, 422 U.S. at 511; See also Sierra Chtb v. Morton, 405 U.S.
727 (1972). The association must allege that its members, or any one of them,
are suffering immediate or threatened injury as a result of the challenged
action of the sort that would make out a justiciable case had the members

themselves brought suit. Sierra Chtb, 405 U.S. at 734-741.
"So long as this can be established, and so long as the nature of the claim

and of the relief sought does not make the individual participation of each

injured party indispensable to proper resolution of the cause, the association
may be an appropriate representative of its members, entitled to invoke the
court's jurisdiction. Warth, 422 U.S. at 511. The prerequisites of associational
standing were later affirmed by the Supreme Court in Hunt v. Washh_gton
Apple Advertising Comm'n, 432 U.S. 333 (1977). In Hunt, the Supreme Court
stated that an association has standing to bring suit on behalf of its members

when: (a) its members would otherwise have standing to sue in their own
right; (b) the interests it seeks to protect are germane to the organization's
purpose; and (c) neither the claim asserted nor the relief requested requires
the participation of individual members in the lawsuit.

The Supreme Court in Warth also established that the question of whether
an association has standing to sue on behalf of its members must be

dependent in substantial measure on the nature of the relief sought. Id. at
515. In addressing the subject, the Supreme Court stated:

If in a proper case the association seeks a declaration, injunction, or
some other form of prospective relief, it can reasonably be supposed
that the remedy, if granted,will inure to the benefit of those members
of the association actually injured. Indeed, in all cases in which we

have expressly recognized standing in associations to represent their
members, the relief sought has been of this kind.

In the process of holding that the plaintiff association in Warth lacked
standing, the Supreme Court reasoned:
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The present case, however, differs significantly as here an association
seeks relief in damages for alleged injuries to its members. Home

Builders alleges no monetary injury to itself, nor any assignment of the
damages claims of its members. No award therefore can be made to

the association as such. Moreover, in the circumstances of this case, the
damages claims are not common to the entire membership, nor shared
by all in equal degree. To the contrary, whatever injury may have been
suffered is peculiar to the individual member concerned, and both the
fact and extent of injury would require individualized proof. Thus to
obtain relief in damages, each member of Home Builders who claims

injury as a result of respondents' practices must be a party to the suit
and Home Builders has no standing to claim damages on his behalf.

There have been other federal cases in which associations have alleged
standing to sue on behalf of its members for damages. The rulings in those
cases have been consistent with principle set forth in the Warth case that relief
for damages to members injured to different degrees requires individualized
participation from the individual members in order to determine the nature

and extent of the injury. See, e.g., Hunt, supra; Dalworth Oil Co., Inc. v. Fina
Oil & Chetnical Co., 758 F. Supp. 410 (1991).

We now turn to the present case to determine if the complainant has
standing to bring a suit on behalf of the growers who sold through respondent
by employing the prerequisites set forth by the Supreme Court. In this
instance, we have a federal statute enacted by Congress enabling persons to
initiate a reparation action against a commission merchant, broker or dealer

alleging a violation of section 2 of the Act thereby warranting reparation for
its damages suffered as a consequence of that violation. The PACA does not

require that the complainant (plaintiff) be licensed under the Act or subject
to license under the Act in order to file a reparation complaint as long as the
respondent (defendant) is a licensee or operating subject to the Act during the
relevant time period.

In accordance with the Sierra Club decision, the cooperative must allege
that its members or any one of them, are suffering immediate or threatened
injury as a result of the challenged action of the sort that would make out a

justiciable case had the members themselves brought the suit. In the present
case, the cooperative is alleging that some of its members and non-members

are suffering from immediate monetary injury due to the fact that respondent
has not properly accounted to them for their produce or properly remitted the
proceeds from the sale of their produce in violation of section 2 of the Act.
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The cooperative is also alleging that it is suffering immediate moneta
injury as a consequence of respondent's failure to account and remit properly
to the members and non-members which has resulted in it receiving less co-op

proceeds than it was entitled to receive under the parties' contract. We find
that the members as well as the non-members would be entitled to initiate

separate reparation actions against respondent to recover monies allegedly
owed to them by respondent resulting from the sale of their produce providing
that they meet the statutory time period for filing such actions. We find that
the cooperative satisfies the first prerequisite for standing as it applies to both
members and non-members.

We now look to the second prerequisite which is whether the interests that

the cooperative seeks to protect are germane to the organization's purpose.
Even though we concede that the cooperative's initiating suit on behalf of its
members seeks to protect interests germane to the cooperative's purpose, we
cannot concede that the cooperative's initiating a suit on behalf of non-
members seeks to protect interests germane to the cooperative's purpose.
There is a distinct difference between a cooperative bringing suit on behalf of
its members and a cooperative bringing suit on behalf of non-members. A

cooperative is generally formed for the benefit of its members and governed
by those who are members of the cooperative. Those persons who choose to
participate in a cooperative acquire an economic stake in the cooperative by
virtue of their financial contributions to the cooperative which consequently

gives them a vote as to the manner in which the cooperative is operated.
Therefore, the cooperative has an important task of promoting the best
interests of its membership group which would be in keeping with the

organization's purpose. The cooperative has shown a direct link between itself
and its members.

However, the same is not true for non-members who have no economic
stake or voting power within the cooperative. The only connection these non-
members have to the cooperative is that they were solicited by the cooperative
to grow and harvest produce to be handled by the packing facility and sold by
respondent on their behalf. The evidence shows that all of the growers,
members and non-members alike, dealt solely with respondent in the packing,

marketing and sale of their produce. The growers (members and non-
members) were given harvest advances and paid sales proceeds by respondent
with no money passing through the cooperative.

The cooperative never took title to any of the produce nor did it
participate in the sale of the produce on behalf of any of the growers. The
only money received by the cooperative from respondent was co-op fees that
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integrally involved with the growers or respondent in the marketing and sales
operations and as such maintained no records in regard to the manner in
which the produce was packed, marketed or sold by respondent. The link
between the cooperative and non-members is tenuous at best.

We, therefore, cannot conclude that the non-members' interests sought to
be protected by the cooperative are germane to the organization's purpose.
The cooperative's principal purpose is to promote the best interests of its
membership base which does not include non-members.

The third prerequisite which complainant must satisfy to establish
associational standing is a showing that the individual participation of the
injured parties is not required to fully adjudicate the matter when taking into
consideration the claim and the relief requested. In consideration of the
nature of the claim and relief requested, we find that the individual
participation of all of the injured parties, members and non-members alike,
is required to fully adjudicate the matter.

After review of the relevant documentation in evidence, we are persuaded
that the damages alleged to have been suffered by the individual growers are
not common to the entire membership nor shared by all of the members in
equal degree. We cannot even compare the non-members to the entire

membership group since to do so would be comparing "apples to oranges"per
se. As to the members, the damages alleged to have been suffered are not

common to the entire membership nor shared by all of the members in equal
degree. Complainant itself does not allege that all of the members of the

cooperative suffered injury 6r that the members who have suffered injury have
done so in equal degree. In fact, the evidence shows that only certain growers
may be entitled to damages based on respondent's violations and those

damages may differ according the quantity and quality of the produce involved
with each members.

This is not a case where the parties are requesting injunctive or declaratory
action but instead arc seeking to recover monetary damages. Fair
adjudication of this matter requires individualized proof from each grower,
member and non-member, as to the nature and extent of its monetary
damages. It is complainant's burden to prove its allegations and resulting
damages by a preponderance of the evidence. Complainant has not submitted
sufficient documentation from either the members or the'non-members to

present such individualized proof of damages. We have reviewed the evidence
submitted by both parties at the hearing and find that we are unable to
determine the extent of damages incurred by the affected growers due to the
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inconsistencies contained in the documents.

Complainant has submitted very little evidence to prove its allegations and
instead relies heavily on the PACA audit as a basis for its proof of damages.

Complainant's evidence was not presented in any orderly or coherent fashion
at the hearing. We find respondent's evidence to be unreliable since we are
aware that respondent maintained its records in such a manner that it is
unable to fully account for all of the growers' produce much less the sales
proceeds.

In addition, there are several problems with the PACA audit results that

prevent us from adopting the results as indicative of the damages incurred by
the growers. The PACA auditor revealed severe discrepancies in respondent's
records and the records of its broker, American Grower, in terms of the

amount of produce received by respondent and the amount of produce
recorded as being sold.

Basically, respondent received more produce from the growers than it
recorded as being sold. Respondent has no reasonable explanation for this

discrepancy and has expressed no sense of responsibility to account to the
growers for the "lost" produce. Respondent seeks to place the blame for this
lack of accurate accounting solely with American Growers (Tr. at 213-260).

However, respondent, not American Growers, is answerable to its principals,
the growers.

Ms. Calandro, president of respondent, testified that it was the growers
who actually hired American Growers to sell the produce and as such they
should have been in contact with American Growers to obtain information as

to their produce (Tr. at 218). However, the evidence established that it was
respondent that hired American Growers and in doing so has responsibility
for actions taken by American Growers with respect to the growers' produce.

Respondent attempts to abdicate its responsibilities to these growers. The
PACA audit also revealed that respondent granted authority to American
Growers which had not been granted to it by complainant. Again, respondent

alleges that since American Growers failed to accurately account to it, it was
relieved of any obligation to account to the growers. Ms. Calandro testified
that she felt that the growers took the risk that their produce may be disposed

of improperly without the requisite accounting (Tr. at 213-260).
We will not allow respondent to abdicate its responsibilities to the growers

by attempting to place those responsibilities with American Growers. It is not
the grower who takes the risk that the broker will act irresponsibly in selling
its produce but the sales agent who ultimately must account to the grower.
The respondent bears the consequences of its agent's failure to act responsibly
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as well as its own failure to adhere to the regulations and Act in its capacity
as a sales agent. After review of the evidence, we conclude that respondent
violated section 2(4) of the Act by failing to truly and correctly account to the
growers for the disposition of their produce and failing to pay promptly the
proceeds due to those growers. In addition, respondent has violated several
provisions of the regulations as set forth below.

Section 46.32(b) of the Regulations (7 C.F.R. _46.32(b)) states in pertinent
part:

A growers' agent whose operations include such services as the lanting,
harvesting, grading, packing, furnishing of containers or other supplies,
storing, selling or distributing produce for or on behalf of growers shall
prepare and maintain complete records on all transactions in sufficient

detail as to be readily understood and audited. Agents must be in a
position to render to the growers accurate and detailed accountings
covering all aspects of their handling of the produce. Agents shall
maintain a record of all produce received in the form of a book

(preferably a bound book) with numbered pages or comparable
business record, showing for each lot, the date received, quantity, the
kind of produce and the name and address of the grower. A lot
number or other positive means of identification shall be assigned to
each lot in order to segregate the various lots of produce received from
different growers for similar produce being handled at the same time.

Each lot shall be so identified and segregated throughout all operations
conducted by the agent, including the sale or other disposition of the

produce .... The agent shall prepare and maintain full and complete
records on all details of such distribution to provide supporting
evidence for the accounting.

The audit results were that respondent failed to maintain complete records
that accounted for the ultimate disposition of the produce. Respondent did
not maintain a complete record of all produce received by the growers as
prescribed by the regulations. In addition, respondent failed to assign lot
numbers to all of the produce received by the growers as a means for
identifying and segregating the produce.

These deficiencies are made obvious by the fact that the auditor was

unable to trace all of the growers' produce received by respondent after a
review of respondent's records and American Grower's records. The

responsibilities and obligations remain with the agent throughout the course
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of the grower/agent relationship. Section 46.30 of the regulations (7 C.F.R.
§ 46.30) states that an agent only has that authority that has been granted to
it by the growers. In the present case, the PACA audit found that respondent
granted authority to the broker, American Grower which had not been
granted to it by the growers. For example, respondent granted American
Growers the authority to dump produce without sufficient justification and

grant unilateral adjustments/credits to customers. Respondent exceeded the
bounds of its authority as a sales agent. Section 46.23 of the regulations (7
C.F.R. § 46.23) states that there is reasonable cause for destroying produce
that has been found to have no commercial value but when produce is being
handled for or on behalf of another person, the agent is responsible for

obtaining the necessary proof that the produce has no commercial value when
more than five percent of a shipment is being dumped or destroyed. The
PACA audit found that American Growers dumped or destroyed produce

without obtaining the necessary documentation to justify the dumping in
violation of this provision. Respondent must bear the consequences of
American Grower's actions since the regulations squarely place the

responsibility with the agent for ensuring that actions taken are in accord with
the requirements of the Act.

The PACA audit discovered that respondent was not granted the authority
to allow American Growers to dump produce without supplying

documentation to justify those actions. Even if American Growers took
actions that were against the instructions of respondent, respondent is still

ultimately responsible for accounting to the growers for their produce.
American Growers was acting on behalf of respondent but had no contractual

obligation to the growers. The audit also found that respondent had
recordkeeping discrepancies that were in violation of section 46.14 of the
regulations (7 C.F.R. § 46.14).

We have independently reviewed the findings of the PACA audit with

regard to the violations committed by respondent, taking into account the
testimony provided by the parties at the hearing. It is our finding that the
PACA audit results with respect to the manner in which respondent handled

the growers produce are accurate and are adopted as finding for purposes of
concluding that respondent did in fact violate section 2(4) of the Act and
several provisions of the regulations as set forth above.

Although we feel that respondent violated the Act and regulations with
respect to its handling of the growers' produce, there remains an obstacle that
prevents us utilizing the results of the PACA audit to determine the extent of
damages suffered by the individual growers as a result of those violations.
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The PACA auditor was unable to determine the amounts due to each

individual grower since American Growers did not segregate the produce by
grower and its records were not maintained by individual grower.
Respondent's records do not clear up the discrepancies since we find those
records to be inaccurate and unreliable for reasons stated above.

We have made several attempts to independently determine damages for
the individual growers and find it to be impossible to reconcile American
Growers' records with complainant and respondent's records. Even if it were

possible to reconcile the evidence coherently, we cannot ignore that any
determination would be speculation due to the fact that we have no way of
determining the amount of produce that was actually received by respondent
from the growers. None of the evidence submitted by the parties adequately
addresses this problem.

Under these circumstances, the individual grower is the best party to
present this type of evidence as to its own produce. It is the individual grower
who is in the best position to present the most accurate evidencc as to the

amount of produce entrusted to respondent, the sales proceeds returned, the
applicable deductions taken for handling, freight, and box charges, the harvest
advances given by respondent as well as the amounts alleged to be unpaid and
owing by respondent. Complainant has not shown that it can overcome these
obstacles in order to adequately represent the growers', members' and non-
members' claims.

Based on the foregoing, we conclude that the complainant has not satisfied
the third prerequisite for establishing associational standing for the members

or the non-members. The third prerequisite is that the complainant must
show that the individual participation of the injured parties is not required to
fully adjudicate the matter when taking into consideration the claim and the
relief requested. We find that complainant has not satisfied all of the

prerequisites for establishing associational standing thereby entitling it to
pursue a reparation complaint on behalf of members and non-members who

sold through produce through respondent. Therefore, complainant cannot be
allowed to pursue the members' or the non-members' claims in this reparation
case.

We must now address the issue of Garner Rabon, a non-member, who
assigned his interests in writing so that the cooperative could pursue its
interests in this reparation case. While we have previously concluded that the
cooperative does not have associational standing to pursue the interests of the
non-members, Mr. Rabon is in a unique position because there is proof that
he did assign his interest to the cooperative. Mr. Rabon had previously filed
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a reparation complaint against respondent but later withdrew that complaint.
As to Mr. Rabon, the cooperative can pursue his interests in this case but

still carries the burden of proving a violation of the Act by respondent and

resulting damages to Mr. Rabon as a result of the violation. We have
reviewed the evidence submitted and encounter the same problems as with the

other growers. First, the PACA audit does not provide sufficient guidance
because there is no way to segregate Mr. Rabon's produce and sale proceeds.

Complainant has not supplied us with any other evidence by which to
determine the amount of produce supplied by Mr. Rabon, or the amount of

produce sold by American Growers. We do have records from respondent
regarding its accountings that present problems in terms of accuracy.
Complainant has not set forth any indication of the extent to which it feels
Mr. Rabon has been injured.

We have checked the Department's records to ascertain if it is still in

possession of the documents filed by Mr. Rabon. We have discovered that the
documentation was forwarded to the Federal Records Center for storage and

subsequently destroyed two years after the informal complaint was closed.
Accordingly, the documentation submitted by Mr. Rabon was destroyed in
1995 in accordance with the PACA Branch's records retention schedule.

However, we will stay this proceeding for a period not to exceed sixty (60)

days from the date of this order as it relates to Mr. Rabon's claim in order to
afford complainant the opportunity to resubmit Mr. Rabon's documents to the
PACA Branch, if it chooses to do so, in order to determine the extent of his
individual damages.

As to the issuc of Mr. Byrd, Mr. Chaplin and Mr. Gaskins, all of whom

have assigned their rights to complainant 4, we must determine if complainant
has submitted sufficient evidence to carry its burden of proving the extent of

their damages. All three were members of the cooperative and claim to have
sold produce through respondent. These persons were present at the hearing
and thus in the best position to represent their own interests. Although we

think ample evidence exists to show a violation on respondent's part, none of
the parties was able to provide a reasonable means by which to determine
their damages. Complainant submitted no evidence other than copies from
a receiving book that purports to show the produce which respondent did not
account for and which was not taken into account by the PACA auditor.

4Mr.Byrd,Mr. Chaplinand Mr. Gaskinsrepresented to the PresidingOfficerat the hearing
that each one wishedto assigntheir right to pursuea claimagainstrespondent to complainant.
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However, complainant has not provided any evidence as to the exact amounts
of produce supplied by each person or the specific disagreements that it had
with respondent's methods of accounting.

We cannot use respondent's accounting as a basis for determining damages
since those records are unreliable and incomplete. For instance, Mr. Chaplin
asserts that respondent sold its produce yet respondent's records do not list

Mr. Chaplin as a grower. Mr. Chaplin asserts that he supplied produce in
conjunction with Mr. Teddcr who is listed on respondent's accounting sheet
(Tr. at 161, 244-248). Wc have reviewed the files submitted by respondent
which are arranged by grower. There is no file for Chaplin/Tedder but there
is a file for Tedder. Ms. Calandro stated that she kept a separate cash file for
the Chaplin/Tedder account which was not included in the evidence submitted

(Tr. at 257). We cannot say with any certainty that the produce accounted for
in respondent's file includes Mr. Chaplin's produce.

We cannot use the PACA audit results to determine the damages for any
of the three growers since there is no way to determine which portion of the
$35,000.00, if any, was due to those persons. In addition, we cannot determine

if the records submitted by complainant to account for the missing produce
actually was not taken into consideration by the PACA auditor. We simply
cannot engage in speculation in determining damages.

Therefore, we conclude that complainant has not met its burden of proving
the extent of damages incurred by Mr. Byrd, Mr. Chaplin and Mr. Chaplin as
a result of respondent's violations. Accordingly, we cannot grant recovery to
complainant on behalf of these individuals. The complaint as it relates to Mr.
Byrd, Mr. Chaplin and Mr. Gaskins is hereby dismissed against respondent.

Respondent has alleged that Mr. Byrd owes it $651.51 according to its
accounting records. Since we have previously determined that the records

submitted by respondent are unreliable and incomplete, we will certainly not
rely on it to grant respondent any recovery from this particular individual.

Therefore, we conclude that respondent has not carried the burden of proving
that Mr. Byrd owes it any amount of money based on harvest advances.
Respondent has not specifically alleged that Mr. Chaplin or Mr. Gaskins owe
any money to it for harvest advances so we need not address the issue in

relation to these growers. Respondent's request for set-off as it relates to

these three growers is hereby denied_
The only issue left for resolution is whether the respondent is liable to

complainant for any further co-op fees than have been previously remitted by
complainant. As stated previously, the co-op fees were computed from the
sales proceeds generated from the individual growers. The co-op was to
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receive 5% of the sales proceeds from its members and 10% of the sales

proceeds from the non-members. The complainant has not specified the
amount of co-op fees alleged to be owed to it. The PACA audit found that
the cooperative was due at least $3,731.43 in co-op fees based on the
$36,487.88 found to be owing to the growers. However, we cannot base

recovery on the PACA audit since it is first necessary to conclude that the
figures contained in the audit are an adequate representation of the amounts
due to the growers.

Our previous discussion sets forth our determination that the cooperative
cannot represent the growers' interests in this proceeding due to lack of
standing. Accordingly, we cannot make a determination that the respondent
owes the growers the amount found in the audit. However, respondent's
answer admits to owing the cooperative $2,825.50 in co-op fees after taking
into account a previous payment made to the cooperative amounting to
$238.60. Therefore, based on respondent's own admission, we find that

respondent is liable to complainant in the amount of $2,825.50 in co-op fees.
Complainant has also alleged that respondent increased its packing charges

without providing proper notice to the cooperative and without obtaining

approval to increase the charges. The contract states:

After 45 days of operation Sun Valley plans to run a cost analysis of
packing costs and may adjust charges not to exceed thirty-five cents
($.35) per carton if this is necessary to operate profitably. Any
adjustment will be done with full notice to Pee Dee Co-op and its
members with documentation and the adjusted price must be within

industry averages.

Respondent contends that the contract did not require them to give
complainant 45 days advance notice that the charges may be increased nor
was it required to obtain the approval of complainant prior to increasing the

charges. There was a great deal of testimony on this issue (See Tr. at p. 99-
125).

Complainant admits that there is no provision requiring that it be given 45
days advance notice of the increase although it is of the opinion that the
contract implies that it will be given advance notice. Complainant also
concedes that the contract does not specifically require its approval prior to

increasing the charges although it feels that approval is implied. None of the
representatives could provide definite testimony as to whether board of
directors and the members received copies of the packing charge increases.
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Mr. Byrd and Mr. Chaplin testified that neither could recall receiving the
information. Mr. Gaskins testified that he does not believe that he was a

member at that point in time such that he would not have received a copy (Tr.
at 99-125).

Neither of the three representatives testified with any degree of certainty
that the other board members and members did not receive copies of the
packing charge increases. They can only speak for themselves which is not
sufficient for evidentiary purposes since it does not establish that notice was
not provided in accordance with the contract.

The complainant was responsible for drafting the contract and as such

could have specifically provided for those provisions that it seeks to impose by
implication. Complainant chose not to do so and cannot complain about it
now. Complainant cannot produce any evidence to show that the increases
imposed by respondent were not within the industry averages as required by
the contract. We find that the contract does require full notice to the
cooperative of increases in packing charges but does not require respondent
to obtain approval prior to increasing the packing charges.

In addition, we are persuaded that notice of those increased charges were
provided to the cooperative and the members in accordance with the

contractual provision. We find no evidence to show that respondent increased
its packing charges beyond the industry averages since we have no industry
averages in evidence to compare with respondent's packing charges.
Complainant has not carried the burden of proving that respondent increased

its packing charges beyond industry averages and without obtaining approval
from cooperative prior to increased those charges.

Respondent raised a side issue which we find necessary to address.
Respondent alleges that the contract between complainant and respondent was
not valid due to the fact that there was a contractual provision which required
complainant to obtain approval of the contract in its entirety by the Pee Dee
Regional Development Center. Respondent contends that such approval was
never obtained and complainant does not deny that it did not obtain any
written approval from Pee Dee Regional Development Center (Tr. at 96-99).

We have reviewed the pertinent contractual provision and there is no
language which states that the validity of the contract is conditioned upon
obtaining this approval. Therefore, we conclude that the fact that complainant
has not shown that it obtained such approval does not invalidate the contract
between the parties.

To sum up the conclusions reached in this decision, we find the following:
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1) Complainant, in its capacity as a cooperative, has not satisfied the
prerequisites set forth by the Supreme Court for establishing
associational standing to initiate a reparation case on behalf of
members and non-members who sold produce through respondent;

2) Complainant has not obtained effective written assignment of rights
from any of the mcmbers or non-members involved except Garner
Rabon such that it can pursue a reparation complaint against
respondent on behalf of those persons;

3) Respondent violated section 2(4) of the Act and the applicable
regulations pertaining to growers' agents and the dumping of produce;

4) Complainant does have the right to pursue the claim of Garner Rabon
who effectively assigned his rights to complainant;

5) The proceeding will be stayed only as to Mr. Rabon for a period not
to exceed sixty (60) days from the date of the order in order to allow

complainant to resubmit Mr. Rabon's documentation regarding his
individual claim to determine if it is possible to determine more

accurately the extent of his damages as a result of respondent's
violations;

6) Mr. Byrd, Mr. Chaplin and Mr. Gaskins have provided sufficient
evidence to show that they have assigned their claims to complainant
to pursue in the reparation case;

7) Complainant has not carried the burden of proving thc extent of
damages suffered by either of these three individuals ;

8) Respondent has not carried the burden of proving that it is entitled to
recover sums of monies alleged to be owing from Mr. Byrd, Mr.
Chaplin or Mr. Gaskins based on its allegation that these individuals
were provided with harvest advances which were not repaid;

9) Respondent has admitted to owing the cooperative $2,825.50 in co-op
fees and thus is liable to complainant for this amount;

10) Complainant has not proven that respondent improperly increased
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its packing charges in violation of the terms of the parties' contract;
and

11) Respondent has not proven that complainant's failure to obtain
approval of the contract from Pee Dee Regional Development
Center rendered the parties' contract invalid.

Respondent's failure to pay the $2,825.50 to complainant is a violation of

section 2 for which reparation should be awarded. Section 5(a) of the Act
requires that we award to the person or persons injured by a violation of

section 2 of the Act "the full amount of damages sustained in consequence of
such violations." Such damages include interest. Louisville & Nashville
Railroad Co. v. Sloss Sheffield Co., 269 U.S. 217 (1925); Louisville & Nashville

Railroad Co. v. Ohio Valley Tie Co., 242 U.S. 288 (1916). Since the Secretary
is charged with the duty of awarding damages, he also has the duty, where
appropriate, to award interest at a reasonable rate as a part of each
reparation award. See Perl Grange Fntit Exchange, hw. v. Mark Bemstein Co.,

29 Agric. Dec. 978 (1970); John 141.Scherer v. Manhattan Pickle Co., 29 Agric.
Dec. 335 (1970); and W.D. Crockett v. Producers Marketing Association, Inc.,
28 Agric. Dec. 66 (1963).

Complainant filed a claim for fees and expenses incurred in connection
with the oral hearing. Fees and expenses in hearing cases will be awarded to
the extent they are reasonable. Pinto Bros. v. F. J. Bolestrieti Co., 38 Agric.
Dec. 269 (1979); Mountabz Tomatoes, h_c. v. E. Patapanian & Son, Inc., 48
Agric. Dec. 707 (1989). Normally, the prevailing party is the party in whose
favor a judgment is entered even if the party does not recover its entire claim.
Bill Offutt v. Berry, 37 Agric. Dec. 1218 (1978); Mountabz Tomatoes, blc. v. E.
Patapanian & Son, bzc., 48 Agric. Dec. 707 (1989). However, recent case
precedent dictates that in instances where a respondent successfully defends
against a large portion of the claim and an award is issued in favor of the

complainant, the respondent is deemed to the prevailing party. See M. Offutt
Co., Inc. v. Cantso Produce, hlc., 49 Agric. Dec. 596 (1990) in which an award
was issued in favor of the complainant but the respondent defended
successfully against $75,342.81 of complainant's $79,521.73 claim which made
respondent the prevailing party.

In the present case, an award for $2,825.50 is being issued in favor of
complainant but respondent has successfully defended against $32,253.69 of
the original claim of $35,079.19. Therefore, we must conclude that respondent
is the prevailing party in this case. Respondent failed to submit a timely claim
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for fees and expenses therefore none can be granted.
If a determination is made at a later date that Garner Rabon is entitled

to a specific sum of damages based on respondent's violations that significantly
exceeds the award in this case, we reserve the right to revisit the issue of

complainant's claim for fees and expenses.

Order

Within 30 days from the date of this order, respondent shall pay to
complainant, as reparation, $2,825.50, with interest thereon at the rate of 10
percent per annum, from October 1, 1993, until paid.

The proceeding is hereby stayed for a period of sixty (60) days in relation
to Garner Rabon until such time as a determination can be made as to proof
of his damages.

Copies of this order are to be served upon the parties.
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MISCELLANEOUS ORDERS

In re: POTATO SALES CO., INC., TSL TRADING, INC., d/b/a SL
INTERNATIONAL, AND EVER JUSTICE CORPORATION.
PACA Docket No. D-93-513.

Order Denying Petition to Reopen Hearing to Take Further Evidence as to
Potato Sales Co., Inc., filed January 19, 1996.

Andrew Y. Stanton, for Complainant.
Steven J. Vining, Los Angeles, CA, for Respondent.
Order issued by Michael J. Stewart, Acting Judicial Officer.

Respondent Potato Sales Co., Inc., cites the Rules of Practice Governing
Formal Adjudicatory Administrative Proceedings Instituted By The Secretary,
section 1.146(a), for authority to reopen the hearing to take further evidence.
However, the pertinent section of the Secretary's Rules of Practice, section
1.146(a)(2) (7 C.F.R. § 1.146(a)(2)), reads in pertinent part, as follows:

(2) Petition to reopen hearing. A petition to reopen a hearing to
take further evidence may be filed at any time prior to the issuance of
the decision of the Judicial Officer.

The Judicial Officer's Decision and Order herein was issued on

September 21, 1995, but, Respondent's petition was filed on November 17,
1995. Therefore, this petition is untimely, and must be denied for not
conforming to the Rules of Practice.

Moreover, even if timely filed, the petition would be denied because the

petition states no valid basis for reopening the hearing. First, Respondent's
argument that settlement negotiations were "improperly" stopped erroneously
assumes that Complainant's counsel must negotiate settlement whenever

Respondent demands it. No authority is cited for such a position; moreover,
there is no such authority. Second, as Complainant points out in its
"Opposition to the Petition to Reopen the Hearing Filed by Respondent
Potato Sales Co., Inc.," page 2 (Jan. 11, 1996), the Rules of Practice require
"a good reason why such evidence was not adduced at the hearing." I find that
Respondent provides no good reason why this matter could not have been
raised during the hearing.

Respondent's petition is denied.
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In re: JACOBSON PRODUCE, INC., AND GEORGE SAER, d/b/a G.W.

MGEORGIE" SAER CO.

PACA Docket No. D-92-555.

Modified Order and Order Lifting Stay filed April 12, 1996.

Andrew Y. Stanton, for Complainant.
Leonard Kreinees, Great Neck. NY, for Respondent.
Order issued by I4qlliamG. Jenson, Judicial Officer.

The Order previously entered in this case _ is modified in accordance with
the Joint Motion to Modify Order filed on April 12, 1996, by Complainant and

Jacobson Produce, Inc., (hereinafter Respondent), as follows:

Respondent shall pay by certified check or money order a civil penalty in
the amount of $90,000, payable to the United States Treasury. In the event

Respondent fails to pay, and the PACA Branch fails to receive, said amount
on or before April 15, 1996, a 90-day suspension of Respondent's PACA

license will take effect on April 16, 1996.

The Stay Order issued in this case pending the outcome of proceedings for

judicial review, 53 Agric. Dec. 760 (1994), is hereby lifted.
This Order shall take effect immediately.

In re: DONALD BECK.

PACA APP Docket No. 96-01.

Dismissal filed June 6, 1996.

Andrew Stanton. for Complainant.
Bart M. Botta. Newport Beach, CA, for Respondent.
Dismissal issued by Victor W. Palmer, Chief Administrative Law Judge.

The Agency in this proceeding, the PACA Branch, Fruit and Vegetable
Division, has advised that the Chief's September 25, 1995, determination has
been withdrawn.

Therefore, there is no need for this proceeding to continue and it is hereby
dismissed.

lln re Jacobson Produce, Inc., (Decision as to Jacobson Produce, Inc.), 53 Agric. Dec. 728

(1994).
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In re: DENNIS YOUNG.
PACA APP Docket No. 96-03.

Order Dismissing Petition filed July 2, 1996.

KimberlyHart,for Complainant.
Respondent,Prose.
OrderDismissingPetitionfiledJuly2, 1996.
DismissalissuedbyJames PE.Hunt,AdministrativeLaw Judge.

On August 1, 1995, the agency in this proceeding, PACA Branch, Fruit and
Vegetable Division, made the determination that the petitioner, Dennis
Young, was responsibly connected with O & J Produce Corporation, which
was a firm found to have engaged in willful, repeated, and flagrant violations
of the PACA.

On April 23, 1996, petitioner filed a petition for review of the agency's
determination, contending that he was not responsibly connected with O & J
Produce Corporation.

On June 28, 1996, the agency filed a motion to dismiss the proceeding on
the ground that it had withdrawn its determination that petitioner was
responsibly connected with O & J Produce Corporation.

Accordingly, as there is no determination that petitioner was responsibly
connected with O & J Produce Corporation, his petition for review is
dismissed.
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CONSENT DECISIONS

(Not publishedherein-Editor)

Double B Ouality Produce, Inc. PACA Docket No. D-95-518. 1/29/96.

Coexport International, Inc. PACA Docket No. D-95-535. 4/19/96.

Sun Valley Produce, Inc. PACA Docket No. D-95-512. 4/26/96.

Josephine D. Nichols d/b/a Red Bird Produce Co. and Red Bird Produce
Co., a partnership composed of Josephine D. Nichols and William R. Nichols.
PACA Docket Nos. D-94-569 and D-95-536. 5/17/96.

Vessecchia Wholesale Produce, Inc. PACA Docket No. D-96-504. 7/2/96.




