
I

AGRICULTURE
DECISIONS

Volume 56

July - December 1997

Part Three (PACA)

Pages 1790 - 2013

\_ F-r

THIS IS A COMPILATION OF DECISIONS ISSUED BY TIlE

SECRETARY OF AGRICULTURE AND THE COURTS

PERTAINING TO STATUTES ADMINISTERED BY THE

UNITED STATES DEPARTMENT OF AGRICULTURE



AGRICULTURE DECISIONS

AGRICUUfURE DECISIONS is an official publication by the Secretary of

Agriculture consisting of decisions and orders issued in formal adjudicatory
administrative proceedings conducted for the Department under various statutes
and regulations pursuant to the Administrative Procedure Act. Selected court
decisions concerning the Department's regulatory programs are also included. The

Department is required to publish its rules and regulations in the Federal Register
and, therefore, they are not included in AGRICULTUREDECISIONS.

Beginning in 1989, AGRICULTUREDECISIONSis comprised of three Parts, each
of which is published every six months. Part One is organized alphabetically by
statute and contains all decisions and orders other than those pertaining to the

Packers and Stockyards Act and the Perishable Agricultural Commodities Act,
which are contained in Parts Two and Three, respectively.

The published decisions and orders may be cited by giving the volume number,
page number and year, e.g., 1 Agric. Dec. 472 (1942). It is unnecessary to cite a
decision's docket or decision numbers, e.g., D-578; S. 1150, and the use of such

references generally indicates that the decision has not been published in
AGRICULTUREDECISIONS.

Consent Decisions entered subsequent to December 31, 1986, are no longer

published. However, a list of the decisions is included. The decisions are on file
and may be inspected upon request made to the Hearing Clerk, Office of
Administrative Law Judges.

Direct all inquiriesregarding this publication to: Editors, Agriculture Decisions,

Hearing Clerk Unit, Office of Administrative Law Judges, U.S. Department of
Agriculture, Room 1081 South Building, Washington, D.C. 20250-9200,
Telephone: (202) 720-4443.
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PERISHABLE AGRICULTURAL COMMODITIES ACT

MISCELLANEOUS ORDERS

In re: SCAMCORP, INC., d/b/a GOODNESS GREENESS.
PACA Docket No. D-95-0502.

Ruling on Respondent's Motion to Dismiss Appeal filed September 18, 1996.

The Judicial Officer ruled that the Office of the Hearing Clerk's practice of sending Complainant's
counsel Initial Decisions and Orders through the Department's interoffice mail system does not

constitute service by mail, as that word is defined in section 1.132 of the Rules of Practice. Instead.

Complainant was served by delivery to a responsible individual at the last known principal place of
business of Complainant's counsel in accordance with 7 C.F.R. § 1.147(c)(3)(i) on the day that

Complainant's counsel verified receipt of the Initial Decision and Order by signing and dating the
Office of the Hearing Clerk's cover letter transmitting the Initial Decision and Order.

Kimberly D. Hart, for Complainant.
Michael J. Keaton, Naples, FL, for Respondent.

Initial decision issued by Victor W. Palmer, Chief Administrative Law Judge.

Ruling issued by William G. Jenson. Judicial Officer.

On August 19, 1996, Respondent filed Respondent's Motion to Dismiss
Appeal as Untimely Under 7 C.F.R. § I. 145 and to Enlarge Time to File Response
Until After ResolutionofThis Motion (hereinafter Respondent's Motion to Dismiss

Appeal). On August 22, 1996, I issued an Informal Order extending the time for
Respondent to file Respondent's response to Complainant's Notice of Petition of
Appeal and Appeal Brief (hereinafter Complainant's Appeal Petition) to 21 days
after entry of a Ruling on Respondent's Motion to Dismiss Appeal. On September
10, 1996, Complainant filed Complainant's Response to Respondent's Motion to
Dismiss Complainant's Appeal as Untimely Filed (hereinafter Complainant's
Response).

Respondent contends that Complainant was served with the Initial Decision
and Order issued in this proceeding on June 21, 1996, and that Complainant's

Appeal Petition, filed July 24, 1996, should be dismissed as it was not filed within
30 days after service on Complainant of the Initial Decision and Order.

(Respondent's Motion to Dismiss Appeal, ¶¶ 4, 8, 10, pp. 1-3.)
Complainant's counsel concedes that on June 21, 1996, her "main office"

received a copy of the Initial Decision and Order sent to Complainant's counsel by
the Office of the Hearing Clerk through the United States Department of

Agriculture's "inter-office mail system," and that the date of that receipt by
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Complainant's counsel's main office is stamped on the Office of the Hearing
Clerk's cover letter transmitting the Initial Decision and Order. (Complainant's
Response, pp. 3-4.) Complainant contends, however, that receipt by Complainant's
counsel's main office does not constitute service and that Complainant was served
with the Initial Decision and Order on June 25, 1996, when Complainant's counsel
verified receipt of the Initial Decision and Order by signing and dating the Office
of the Hearing Clerk's cover letter transmitting the Initial Decision and Order.
(Complainant's Response, p. 4.)

Complainant'sposition is that Complainant's counsel was served in accordance

with section I. 147(c)(I) of the Rules of Practice Governing Formal Adjudicatory
Administrative Proceedings Instituted by the Secretary (hereinafter Rules of
Practice), (7 C.F.R. § I. 147(c)(1)), as modified by a practice established by the
Office of the Hearing Clerk. Section I. 147(c)(1) of the Rules of Practice provides:

§ 1.147 Filing; service; extensions of time; and computation of time.

(c) Service on party other than the Secretary. (1) Any complaint or
other document initially served on a person to make that person a party
respondent in a proceeding, proposed decision and motion for adoption
thereof upon failure to file an answer or other admission of all material
allegations of fact contained in a complaint, initial decision, f'mal
decision, appeal petition filed by the Department, or other document

specifically ordered by the Judge to be served by certified or registered
mail, shall be deemed to be received by any party to a proceeding, other
than the Secretary or agent thereof, on the date of delivery by certified or
registered mail to the last known principal place of business of such party,
last known principal place of business of the attorney or representative of
record of such party, or last known residence of such party if an
individual, Provided that, if any such document or paper is sent by
certified or registered mail but is returned marked by the postal service as

unclaimed or refused, it shall be deemed to be received by such party on
the date of remailing by ordinary mail to the same address.

7 C.F.R. § 1.147(c)(l).

Complainant describes the Office of the Hearing Clerk's method of serving
Complainant with an Initial Decision and Order in accordance with section

1.147(c)(1) of the Rules of Practice, (7 C.F.R. § 1.147(c)(1)), as follows:
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[S]ection [ I. 147(c)(1) of the Rules of Practice] requires a decision and
order to be served upon the parties by certified or registered mail. Since

the complainant's attorney is located in the same building as the Hearing
Clerk's office, it would be absurd to require the Hearing Clerk's office to

effect service upon the complainant by actually placing a certified or
registered copy of the decision and order in regular mail. Instead, the
practice has been established by the Hearing Clerk's office of placing a
copy of the decision and order and the appropriate cover letter in the
Departmental inter-office mail system and requiring the complainant's
attorney to affix his or her signature and the date received on said cover
letter verifying receipt and service of the decision and order as would
occur if the decision and order had been sent via certified or registered

mail. Complainant's attorney is then required to return the signed cover
letter which verifies service of the decision and order on a particular date

to the Hearing Clerk's office.

Section 1.147(c)(l) [of the Rules of Practice] specifically requires
service by certified or registered mail. Both certified and registered mail
require a signature to indicate receipt and the section contemplates that
effective service be established by requiring verification of receipt and
service of the decision and order by affixing a signature and date

received. In practice, this acknowledgment of receipt is accomplished by

respondent's (or respondent's agent's) signature on a certified return
receipt card; and in complainant's case, by the signature in the appropriate
signature block affixed on the cover letter accompanying the decision and
order.

Complainant's Response, pp. 2-3.
The Hearing Clerk's Office Procedures Manual provides:

ALJ's DECISION AND ORDER (INITIAL DECISION)

Instructions

1. Serve Decision giving the parties 30 days to file an appeal and
advising them how many copies of the appeal will be needed. Parties
should submit an original and two copies. If there are more than two
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parties, an additional copy should be submitted for each additional

party. (See SAMPLE LETTER)

• The Decision should be served on the Respondent's
Attorney by certified mail. If Respondent does not
have an attorney, serve on Respondent by certified

i mail•

• Make an extra copy of the service letter and put this
stamp on it.

COPY OF THIS LETTER AND/OR ATTACHMENT
RECEIVED THIS DATE

Month Day Year

SIGNATURE OF/FOR GOVERNMENT ATTORNEY

When internal distribution is made to the OGC attorney, the extra

copy should be dated, signed and returned to this office for
computation of the due date for complainant's appeal.

Hearing Clerk's Office Procedures Manual § 14 (Aug. 1995). (Emphasis in the
original.)

The Rules of Practice define the word "mail" as follows:

§ 1.132 Definitions.

As used in this subpart, [7 C.F.R., pt. l, subpart H, (7 C.F.R. §§ I. 130-
•15 l)], the terms as defined in the statute under which the proceeding is

conducted and in the regulations, standards, instructions, or orders issued
thereunder, shall apply with equal force and effect. In addition and except
as may be provided otherwise in this subpart:

Mail means to deposit an item in the United States Mail with postage
affixed and addressed as necessary to cause it to be delivered to the
address shown by ordinary mail, or by certified or registered mail if

specified.
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7 C.F.R. § 1.132.
The Office of the Hearing Clerk's practice of sending Complainant's counsel

Initial Decisions and Orders through the Department's inter-office mail system
does not constitute service by mail as that term is defined in section 1.132 in the

Rules of Practice, (7 C.F.R. § 1.132). _ Therefore, I find that Complainantwas not
served with the Initial Decision and Order in this proceeding in accordance with

section 1.147(c)(1) of the Rules of Practice, (7 C.F.R. § 1.147(c)(1)). Instead,

Complainant was served with the Initial Decision and Order in accordance with
section 1.147(c)(3)(i) of the Rules of Practice, (7 C.F.R. § 1. 147(c)(3)(i)), which

provides, as follows:

§ 1.147 Filing; service; extensions of time; and computation of time.

(c) Service on party other than the Secretary.

(3) Any document or paper served other than by mail, on any party
to a proceeding, other than the Secretary or agent thereof, shall be deemed
to be received by such party on the date of:

(i) Delivery to any responsible individual at, or leaving in a
conspicuous place at, the last known principal place of business of such

party, last known principal place of business of the attorney or
representative of record of such party, or last known residence of such
party if an individual[.]

7 C.F.R. § 1.147(c)(3)(i).

No signature is necessary to perfect service in accordance with section
1.147(c)(3)(i) of the Rules of Practice, (7 C.F.R. § 1.147(c)(3)(i)). I find the
notation of two different dates, one indicating receipt of the Initial Decision and

_TheHearingClerk'sOfficeProceduresManualdescribesthemannerof serviceon Respondent's
counselandRespondentas servicebycertifiedmailandserviceon theOGCattorneyor government
attorneyas internaldistribution.(HearingClerk'sOfficeProceduresManual§ 14(Aug. 1995).)
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Order by Complainant's counsel's "main office" and the other indicating receipt of
the Initial Decision and Order by Complainant's counsel, troubling. However, I
find, under the circumstances in this case, that delivery of the Initial Decision and

Order to a responsible individual at the last known principal place of business of
Complainant's attorney of record, in accordance with section I. 147(c)(3)(i) of the
Rules of Practice,(7 C.F.R. § I. 147(c)(3)(i), did not occur until June 25, 1996, and
that Complainant's Appeal Petition, filed July 24, 1996, was timely filed.

Moreover, even if I had found that Complainant was served with the Initial
Decision and Order on June 21, 1996, I would not have granted Respondent's
Motion to Dismiss Appeal because Complainant's Appeal Petition was filed before
the Initial Decision and Order became effective. Section I. 145(a)of the Rules of
Practice provides:

§ 1.145 Appeal to Judicial Officer.

(a) Filing of petition. Within 30 days aider receiving service of the

Judge's decision, a party who disagrees with the decision, or any part
thereof, or any ruling by the Judge or any alleged deprivation of rights,
may appeal such decision to the Judicial Officer by filing an appeal
petition with the Hearing Clerk ....

7 C.F.R. § 1.145(a).

A late-filed appeal could be denied. However, section 1.142(c)(4) of the Rules
of Practice provides:

§ 1.142 Post-hearing procedure.

(c) Judge's decision.

(4) The Judge's decision shall become effective without further
proceedings 35 days at_er the issuance of the decision, if announced
orally at hearing, or if the decision is in writing, 35 days after the date of
service thereof upon the respondent, unless there is an appeal to the
Judicial Officer by a party to the proceeding pursuant to § 1.145[, (7
C.F.R. § 1.145).]
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7 C.F.R. § 1.142(c)(4).
The written Initial Decision and Order was served on Respondent on June 25,

1996, and, in accordance with section 1.142(c)(4) of the Rules of Practice, (7

C.F.R. § 1.142(c)(4)), the Initial Decision and Order was to become effective 35
days later, July 30, 1996, 2

The Judicial Officer may grant extensions of time to allow parties to file

appeals before the Judge's Initial Decision and Order becomes effective? The
Initial Decision and Order in the instant proceeding had not become effective on

July 24, 1996, when Complainant filed Complainant's Appeal Petition. Therefore,
even if I had found that Complainant was served with the Initial Decision and
Order on June 21, 1996, (rather than June 25, 1996, which was the date the Initial
Decision and Order was served on Complainant), and Complainant had filed

Complainant's Appeal Petition 33 days after receiving service of the Judge's
decision, ! would have granted a 3-day extension of time to Complainant to file

Complainant's Appeal Petition.

:Moreover, the Initial Decision and Order specifically provides:

This decision and order shall become final and effective thirty-five days after Respondent

receives service of it, subject to the right of either party to appeal it to the Judicial Officer as

provided in 7 C.F.R. § 1.145.

Initial Decision and Order, p. 17.

_ln re Sandra L. Reid, 55 Agric. Dec., slip op. at 5 (July 17, 1996) (2-day extension of time

granted to Respondent for filing an appeal 32 days after service of the Default Decision on Respondent
but prior to the effective date of the Default Decision); In re William 71 Powell, 44 Agric. Dec. 1220,
1222 (1985) (if the appeal is filed before the Initial Decision and Order becomes effective, the Judicial

Officer may grant an extension of time for filing a late appeal); In re Rinella's Wholesale. Inc., 44

Agric. Dec. 1234, 1236 (1985) (if the appeal is filed before the Initial Decision and Order becomes
effective, the Judicial Officer may grant an extension of time for filing a late appeal); In re Palmer G.

Hulings, 44 Agric. Dec. 298,300-01 (1985) (if the appeal is filed before the Initial Decision and Order
becomes effective, the Judicial Officer may grant an extension of time for filing a late appeal), appeal

dismissed. No. 85-1220 ( 10th Cir. Aug. 16, 1985); In re Toscony Provision Co., 43 Agric. Dec. 1106,

1108 (1984) (if the appeal is filed belbre the Initial Decision and Order becomes effective, the Judicial

Officer may grant an extension of time for filing a late appeal), affd, No. 81-1729 (DN.J. Mar. 11,
1985) (court reviewed merits notwithstanding late administrative appeal), afJ'd, 782 F.2d 1031 (3d Cir.

1986) (unpublished); In re Miguel A. Machado (Decision as to Respondent Cozzi), 42 Agric. Dec.
1454. 1455 n.3 (1983) (in accordance with the practice of this Department, Complainant's appeal of

an Initial Decision and Order, 32 days after service of the Initial Decision and Order on Complainant,

accepted late since it was filed before the Initial Decision and Order became final), aft'd, 749 F.2d 36
(9th Cir. 1984) (unpublished) (not to be cited as precedent under 9th Circuit Rule 21).
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For the foregoing reasons, Respondent's Motion to Dismiss Appeal is denied,
and, in accordance with my Informal Order of August 22, 1996, the time for filing
Respondent's response to Complainant's Appeal Petition shall be extended to
October 9, 1996.

In re: RUMA FRUIT and PRODUCE CO., INC.
PACA Docket No. D-94-0565.

Order Lifting Stay Order and Modifying Order filed September 24, 1997.

AndrewStanton,forComplainant.
StephenP. MeCarron,Washington,D.C.,forRespondent.
Orderissuedby WilliamJenson,JudicialOfficer.

On February 6, 1997, I issued a Decision and Order on Remand in which I
assessed Ruma Fruit and Produce Co., Inc. [hereinafter Respondent], a civil
penalty of $12,400 to be paid within 60 days after the date of service of the

Decision and Order on Remand on Respondent. The Decision and Order on
Remand further provides that in the event that the PACA Branch, Fruit and

Vegetable Division, Agricultural Marketing Service, United States Department of
Agriculture, does not receive a certified check or money order for the assessed civil
penalty in accordance with the Order in the Decision and Orderon Remand, a 45-

day suspension of Respondent's license issued under the Perishable Agricultural
Commodities Act, 1930, as amended (7 U.S.C. § §499a-499s) [hereinafter PACA],
shall take effect beginning 61 days after the date of service of the Order on
Respondent. _ The Order was served on Respondent on February 10, 1997.

On April 2 l, 1997, Respondent filed a Petition for Review of the Decision and
Order on Remand with the United States Court of Appeals for the District of
Columbia Circuit and a Request for Stay of the Judicial Officer's Decision and
Order on Remand with the Judicial Officer.

On May 5, 1997, Complainant filed Complainant's Response to Request for
Stay stating that "Complainant has no objection to the issuance of an order staying
this proceeding until resolution of the matter on appeal, with the understanding that

the civil penalty has not been paid and that no part of the 45 day license suspension
has been served." On May 5, 1997, the case was referred to the Judicial Officer

_InreRumaFruit&ProduceCo., 56Agric.Dec. , slipop. At 19-20(Feb.6, 1997).
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for a ruling on Respondent's Request for Stay, and on May 6, 1997, I granted ]

Respondent's Request for Stay. 2

On September 9, 1997, the United States Court of Appeals for the District of
Columbia Circuit issued an Order dismissingRespondent's appeal) On September

23, 1997, Complainant filed Motion to Lift Stay Order, and the case was referred
to the Judicial Officer for a ruling on Complainant's Motion to Lift Stay Order.

On September 24, 1997, Respondent's counsel, Stephen P. McCarron,

informed me that Respondent did not oppose Complainant's Motion to Lift Stay

Order and requested that the Order issued February 6, 1997, be modified to begin

a 45-day suspension of Respondent's PACA license on October 1, 1997.

Complainant's counsel Andrew Y. Stanton, agreed to the modification requested

by Respondent.
Complainant's Motion to Lift Stay Order is granted and the Order issued

February 6, 1997, is modified as requested by Respondent and agreed to by

Complainant to read as follows:

Order

Respondent's PACA license is hereby suspended for 45 days. This 45-day

suspension of Respondent's PACA license shall take effect beginning October 1,
1997.

In re: BAMA TOMATO CO., INC.

PACA Docket No. D-94-0554.

Order Lifting Stay filed October 1, 1997.

MaryHobbie, for Complainant.
JosephP. McCafferty,Cleveland,OH, for Respondent.
Order issued by William G. Jenson, Judicial Officer.

On August 17, 1995, the Judicial Officer issued a Decision and Order

suspending Bama Tomato Co., Inc.'s [hereinafter Respondent] license under the

-'In re Ruma Fruit & Produce Co., 56 Agric. Dec. __ (May 6, 1997) (Stay Order).

3RumaFruit & Produce v. Department of Agric., No. 97-1192 (Sept. 1997).
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Perishable Agricultural Commodities Act, 1930, as amended (7 U.S.C. §§ 499a-

499s) [hereinafter PACA], for 30 days. In re Bama Tomato Co., Inc., 54 Agric.
Dec. 1334 (1995), aft'd, 112 F.3d 1542 (I lth Cir. 1997). Respondent filed a
Motion for Stay pending the outcome of proceedings for judicial review, which the
Judicial Officer grantedon September 25, 1995. In re Bama Tomato Co., Inc., 54
Agric. Dec. 1366 (1995) (Stay Order).

On August 15, 1997, Complainant filed a Motion for Order Lifting Stay which
states as follows:

The Eleventh Circuit affirmed the Judicial Officer's Decision and Order

on May 29, 1997. Respondent's counsel has not sought further judicial
review, therefore, Complainant requests that the September 25, 1995,
Stay Order be lifted.

Complainant's Motion for Order Lifting Stay was served on Respondent on
September 9, 1997. Section 1.143(d) of the Rules of Practice Governing Formal
Adjudicatory Proceedings Instituted by the Secretary (7 C.F.R. § 1.143(d))
provides that, within 20 days after service of any written motion, an opposing party
may file a response to the motion. Respondent has not filed a response to
Complainant's Motion for Order Lifting Stay.

Complainant's Motion for Order Lifting Stay filed August 15, 1997, isgranted.
The Stay Order issued September 25, 1995, In re Bama Tomato Co., Inc., 54
Agric. Dec. 1366 (1995), is lifted, and the Order issued in In re Bama Tomato Co.,

Inc., 54 Agric. Dec. 1334 (1995), aft'd, 112 F.3d 1542 (11 th Cir. 1997), suspending
Respondent's PACA license for 30 days, is effective on the 30th day after service
on Respondent of this Order Lifting Stay.
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