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UNITED STATES DEPAR'l"MENT OF AGlUCULTIJRE
 

BEFORE THE SECRETARY OF AGRICUL11JRE
 

) 
In re: ) 

) 
) 

E &LMeats ) 
and ) PMIA Docket No. 09-0151 
Ernest H. Ward. Jr.~ ) 

) 
) 

Respondents. ) Consent Decision and Otdec 
) 

This is a proceeding under the Federal Meat Inspection Act, as amended (21 U.s.C. §§ 

601 ~ ~.) ("FMIA"J and the applicable rilles ofpraetic~ (7 C.P.R. §§ 1.130 et ~and 9 C.F.R 

§§ 500.1 ~ ~.), to wilbdraw Pederal inspection services from E & L Meals and Ernc:st H. 

Ward, Jr., hereinafter referred to as Respondents_ This proceeding was commenced by a 

complaint filed on July 15,2009, by tlu:: Administrator oftho Food Safety and Jn5pection Service 

(FSIS), United States Depa:rtrnc::ot ofAgriculture (USDA). The parties have agreed that this 

proce~ should be terminated by entry of the Consent Decision and Order set forth below 

pursuant to the coosent decision provisions ofthe rules ofpt:acuce (7 C.f.R. § 1.138). 

Respondtmt8 admit the allegations in the Complaiut and specifically admit that tho 

Secretary has jurisdiction in this matter. Respcmdenb. waive oral hearing and finther procedlD"e, 

and waive any action against tbc complainant under the Equal Access to Justice Act of1980 (5 

U.S.c, §§ S04 et SQ.'. and waive any other- action against the USDA and its employees in 

connection with the facts :md eventl that gave rise to these proceedings. Respondents consent 

T • d .L.~n,... nnn " .. "" 



PAGE 03/11OPEER EED10/13/2009 11:55 2024188895 

R Shadduck 402-437-5758 p.J
Oot 07 09 04:""0". 

and agree, for the purpose ofsettlin.g this proceeding and for saleh purpose onlY. to the entIy of 

this: decision. 

Complainant agrees to the entry of this decision. 

FiIldibMJ!fFsct 

1. At all times material heJein, Respondent E & L Meats is a. business organized and 

c~istingundertbe laws ofNewYorlc, at Establishment 34085, 'Witb a mailing addn:ss of1945 

Slate Highway 28, Richfield Springs, New York 13439. 

2. Respondent E & L Meats is now, and was at all times Durtcrial herein, a meat 

slaughf.c( house and meat processiQg plant under federal meat inspection under section 401 of the 

FMlA at its place ofbusiness in Ricbfidd, Springs. New York. 

3. Respondent &nest H. Ward, Jr. is an individual with a mailing address of7945 State 

Highway 28, ,Ric::hfitld Springs, New York 13439. 

4. Respondent limest Ii. Ward. Jr. is now, and was at all times matrJrial hereia. owner 

and partner of, and is te&pOIlsibly connected to, Respondl:21t E & L Meats. 

5. On or about NOven1beJ: 14,2007. Brne&t. H. Ward, Jr. was convicted ill, the Otsego 

CountyCourt ofthe State ofNr:w Yom ofone (1) count ofPetit larcenY. a misdeme:rnor. for 

lmlawfully failin,g to pay for butcher hogs sold for slaughter, in. violation ofSection 155.2$ oftbe 

New Yarlc Penal Law. 

6. On ol"about June: 21, 2007, Ernest H. Want.. Jr. __lIS convicted in tbeOtsego County 

Coutt ofthe State ofNew York oftwo (2) COUDts ofPetit larceny, a misdaneanor, for unla.wfully 
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fai ling to pay for beefcattle sold for slaughter, in violatioo ofSection 15525 ofthe New York 

Penal Law. 

7, On or about November 30, 2004, ernest H. Ward, Jr. was convicted in the Herkimer 

County Court of the State ofNew York of one (1) oouut ofDriving While Intoxicated, a class E 

felony. 

8. On or about October 28~ 1994, Ernest H. Ward. Jr. was convicted in. the Herldme:r 

County Court of the State ofNew York ofone (l) C01QIt ofAggravated Unlicensed. Operation in 

the lit degree, a felony. 

9. On or about May 4, 1990, Ernest H. Ward, 1t". was convicted in the Otsego County 

Court ofthe State ofNew York arone (1) count ofAttempted Bmglary In:d, a class D felony. 

10. In June, 2007 through Augu&t, 2007, E & LMeals failed to compb' with the Generic 

Escherichia coli (E. coli) regulatoty requitemellts by failing to condllCt any E. coli testing, as 

required wtder the PMIA and the regulations ptOO'Julgated thereunder. 

11. On or &bout December 18,2007, through January 3, 200ft, PSIS performed a Food 

Safely ASge~ent ofResponde:nt B & L Meats to determine hspondent's compliance with food 

safety requ;:retIlc:nts. Based upon tbe assessment, on JanuaIY 4, 2008, Respondeat£ were issued a 

Notice oflntendc::d Eaforccrn.cmt Action (N'OrB), due kJ the failure ofRespondcnts to comply 

with theregulatolj"requiremenlS ofSanitation Perfonnance Standa{ds~ Sanitation Standard 

Operating Procedures. Generic E_ coli reqlli~cnts.and Hazard Anal)'Sis Critical Control Point 

requirerncn~required under the FMJA lUJd the regulations promulgated the:reUllder. On July 9, 

2008, a Letter of Warning was issued advising that .tai.lure to comply with. the requirements ofthe 

FMJA and regulations could lead to fiuther enforcmtent action, 
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12. On or about Sept~beT23, 2008, FSrs issued to Respondents a nOlKompliance 

repmt due to the continued failure to cmnply with regulatory reqnirements for E. coli testing. On 

September 30, 2008, Respondents were issued a second NOm based. on evidence that 

Respondent B & L Meats failed to perform E. coli Biotype 1 sampling, as requit'ed by the FMIA 

and the regulations promulgated thercundel'. On March S, 2009, a Letter DC Warning was issued, 

advising that failure to comply with the requirements ofthe FMTA and regulations could lead to 

further enforccment action. 

CQlldpsion 

The Respondents having admitted the jurisdictional facts and the parties having agreed to 

the £Qt!y ofthis deci~on. this decision will be entered. 

~ 

Fede:ral meal insp¢Qtian services under the FMIA are withdrawn from Respondent Erne:rt 

H. Ward, Jr., and Respondent E & L Meats. including its l>'WUCl'S. officers. din:c:;tOJSr partners, 

affiliates, succes&ors and assig~ wrectly or through any business or other device, fur a period of 

thxee (3) years begianing on the effective date of this Drder; Provided, howeva, the withdrawal 

ofinspection services shall be held in abeyanoe. and conditional federal inspection services shall 

continue to be provided to Respondents for 80 long as the conditions set fot1b herein below. in 

addition to all other statutory and. regulatoIy requirements fur applicable inspection services, are 

met 
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I. Respondent Ernest H. WKl"d, Jr., and Respondent E & L Meats, or any other 

responsibly connected individual. or any of its owners. officers, directors, partners, employees, 

agents, affiliates, successO£S, and assigns shall not: 

(a) violate any section oftbe FM1A, the Poultry Products Inspection Act (pPIA) or . 

regulations 'Promulgated there undeT, CJC s~te or local statute involving the slaughrer, preparation. 

sale, transportation, or attempted distribution ofany adulterated or misbranded meat er poul1ry 

product; 

(1)) commit 3I1yretony or muduh:nt ccimiBal act, or any other criminal act involving the 

sale and distribution o(unwholcsome, achlltcnled or mislmJnded products; 

(c) will.fuRy make or cause to be ll1iJdc: any faJ5~ emIlY into any accounts tecoms. Ot' 

memoranda kept by RC6pODdents in compliance with Foderal or State statutes or regulations; fail 

to make true and correct entries in. such actomrts. recoois or memo~or fail to keep sud! 

accounts that fully disclose all transactions in Respondents' bnsmess; 

(d) 11S5'.ault, intimidate, threaten or interfere wi1h any program employee in the 

perfunnance ofms or her official duties under the FMlA ofPPIA. 

2. Respondents shall Dot kDowingly hire or add any new individual who has bef;o 

t;onvicb:d. in an;y Federal, state, or territorial court. ofany felony. or mere than one misdemeanor 

based upon the acquiring) handling. or dislributiag ofl1JlVlhole.sQlDe. mi~labeled or deceptively 

packaged food, or based 'UpOn fr:rod in connection with mmsactions in food. To the extent 

pcanitted by state and tedtnI law, R.espondents shall immodiatoly terminate dlw- oo1lllection 

with such individual wilen that individual's conviction becomes known to Respondents. 
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3. Respondents shall implc:mem and maintain Sanitation StanWud Operating ProcedUTeS 

(SSOP) and a H.azard Analysis and Critical Control Point (HAACP) system jn ~.with 

regulatory reqwrements specified in Title 9, CDde ofFederaJ Regulations, Part 416 and 417, 

respectively. 

4. Within thirty (30) calend.ar day8 from the iSSWlOCC ofthis Order, Respondents shall 

develop an effective written generic Escheric1ria coli Biotype J (E. coli) sampling program based 

upon production volume to include written spcciml:ll collection procedures and frequencies, 

records 0 f test results, recordkeepin,g, and aU other reguilltOlY requirements as identifiod in 9 

C.F.R. § 310.25. 

5. Respondents sball maintain fUll. complete and accurate wrttll::n records ofaU business 

activities applicable to the FMIA and thePPIA. including but not limited to SSOP andHAACP 

records, and will make these records allailable for review and copying upon request ofany 

authorized reprellmtarive ofthe Secretary ofAgricul!lm' of the United States (Secreb.{y). 

6~ Witllm ninety (90) CCIlendar da)'S fitJm the issuanc;c of rhis Order, Respondent Ernesl 

H. Ward, It. shall participate jn and succes'&fully complete Il training program or educatiooaJ 

course in the application ofthe sevenHACCP principles as identified in 9 C.F.R.. § 417.7(b). 

Respondents shall maintain .fur the duration ofthe Order records documen.ting the completion of 

BUCh l.Taining and shan make these r'QCOI'ds Qvailable upon request W any authorized 

representative of lbe SccteWy. 

7. Within ninety (90) calendar da~ ftom the isrmance ortms Order. Respondent Emest 

H. Ward. Jr. sbalJ participate in and successfully complete a training program. or educational 

course encompassing dhical business practices 1hat has :received prior conmnrence fi:om the: 
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Director, Evaluation and Enforcement Division {BED) of OPEER, FSIS (hereinafter. the 

Director). Respondents shall maintllin for the dbration of the Order records docwnenting the 

completion ofsuch training and shall m2ke these teeords available upon request to any 

.authorized fCPlesentative of the Secretary, 

8. Within si:ltty (60) calendu days from the issuance ofthis Order, Respondents shall 

develop and submit for review and concurrence ofthe Dir&tor, :I. business code Of policy 

sClIement ofbu9iness conduct and ethics to ~ fuod safety and regulatory compliance in 

business pn.ctices ("BU&iness Code', applicable to al:l business entities md individuals within or 

eOlpJoyed by R~ponde:nt. The Business Code, at minimum, shall include: 

(a) a statement ofcOU1pany poli'i)' BddfeSSiDg business ethics and the public ttust; 

(b)	 a ~cnt of Respondents' commlnnent to comply with all applicable Federal and 

state food safety and other la1ll9 io the conduct oftheir business; 

(c), guidelines for Respondents' qnployees to follow with respect to food safety artd 

ethics jssues; and 

Cd} USW1lDceB tt> preclude any ads ofintimidatiOl1, 3SSault, or inte1ferenee ofUSDA 

program employees. 

The Business Code shalJ be permanently displayed in a prominent location in 

Respondents' establisbmcn~ and 5ball be discussed with all current and DeW employees. 

9. Within sixtY (60) cateoou days from the effective date ofthis Order. Respondents 

shall implement and maintrin an effective compliance program to ensure that all inspected meat 

aodIor poultry products do not become arlulternte~contaminated or misbranded. This 

compliance program shall include, at 8 minimrw) provisiollS t~ ensure thaI, 
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(a) all meat and/or poultryproducts are proa:ssed in accordance with product
 

specifications and fonnulltions in 9 C.F.R. § 318.6;
 

(b) all meat aodlor pouitry products produced at Respondent do nl)t have any undcclated 

substance 0 f any kind, a.:re correctly labeled, and bear fuU and accurate labeling in accon1ance 

with therequimnents of9 C.P.R. § 301.2; and 

(c) ) record keeping ofproduct formulati0U8 for meat and/or poultry products produced 

are in aceordemce with the rtqUi.rcmcnts of9 c.P.R. §§ 318.6 and 381.118. 

Responden~ sbalJ submit their proposed compliance program to the Director fur rtMev.' 

and COI1CUlt'etlce.. Responckots shall designate an employee and an alternate to be responsible for 

ova-sigltt ofall aspects ofthe compliance program at all times during production. Sueh employee 

or alternate shall have fun authority to hold up production. stop production. remove product from 

proouction. Or take positive tontrol ofany products manufactured or stored at the facility which 

arc or arc believed to be adulterated C1t' ~bS'2llded. The desjgnated employee or alternate must 

be present at all times when. operatioo; requirin.e Federal inspection are conducted. The parties 

sha11 make every effort to etll>1Jl'e rhat Regponde:ats' complisocc progrmn is ~jevred and 

implemented in an cxpediti0U9 manner. 

10. Respondents shall fully and completely cooperate with any FSJS investigation 

inquiry, review, or examinaticm. ofRespOtldents' compliance with the FMlA. PPIA or this Order. 

L1. Respondents shall provide Ii writtc:::n :report annu:LlJy to the Diree:tor regarding 

RespOndents' compliance with all (eons and conditions of this Ordec, and PSIS statUtory and 

regulatory requirements, including 9 C.F.R. Parts 310.25. 416 and 417. 

8 
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12. The Administrator, PSIS, shall have the right to summarily withdraw inspeeti.on 

services upon a de~tion by the Director or his Dr her designee, that ODe or more conditions 

set forth in this Order in p~hs one (J) through ten (10) have bceo violated, fur a period of 

three (3) years bc::gj.nning 011 t1tc effi:cti-ve date ofthis Order. 

13. Th(: Ad.ministl'tUOf, FSIS, slut11 bave the rigJn to summarily withdraw inspectiol1 

services upon any felony cotlviction ofeither Respondent, or upon :my two misdemeanors 

involving tbe sale and distribution ofunwholesomc, adultCTated. or misbranded product&, based 

upon any viQlations oflaw OCCUIring prior to, or slJbsequc:ot to, the effective date ofthis Order, 

for a period often (10) years beginning on the effective date ofthis Order. 

14. It is acknowledged that ~deotsretain the rigllt to request an expedited hC3ring 

pursuant to the rules ofpraclioo, 9 C.F.R. Part 500, concerning any violation alleged as the basis 

for a withdrawal ofinspection services. This d~ not affect c;omplainant's right to suspc;nd 

official opaatioDs in accordance wirb Rules ofPtactice, 9 C.F.R. Part 500. Nothing in this Order 

shall preclude the retl:rnU ofany violation of1a.w to the Department ofJustice for possible 

criminal or civil rroeecdil1gs.,. tU preclUde the Administmtor, PSIS, from taking ethel' appropriate 

admini9trntive action under the .FMIA. PPlA, or the reglUatioos promulgated there under. 

i.ncluding administrative action in response to any subseque:n.t convictions by Respondent based 

upon any violations of law oce\ltriQg prior 10, or subsequent to, the effective clare ofthis Order. 

15. The. provi&lons in parapphs 1 - 12 set furth in this Order shall be applicable for a 

petiod oftlu'ee years, commencing on the date ofiSSU3nce ofth.is o.:der. 

17. The provisions in paragraph 13 set fonh in this Order shall be applicable for a period 

of ten yearn, cOIMlerneing on the date ofissuaoc:c ofthis Order. 
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18. Ifany provision ofthis Orner is dceIated invalid, such dec lalation shaH not ,,!Ctct the 

validity of:my other provision berein. 

19. This OnIer shaH bC!COlne effecti.ve upon issuance by the AdministIati'Ve Law Judge. 

C--8tott C. Safian, Director 
Evaluation lIIld Enfurt:emcnt 
Office ofProgram Evaluation. . 
En.tOrceanent and Review 

MB1{g3r~
Att~e 
United St Oc:patbneo1 ofAgriculture 
Office of the Gen~ Counsel 
(202) 720·25 I 0 

~ 
Inned this"&! day of ()c. l 2009 

in Washingtoo. D.C. 

~~~ §f~_ 
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